Constitutionalism, Democracy
and Religious Freedom

To Be Fully Human

Hans-Martien ten Napel




Constitutionalism, Democracy
and Religious Freedom

In both Europe and North America it can be argued that the associational and
institutional dimensions of the right to freedom of religion or beliet are increasingly
coming under pressure. This book demonstrates why a more classical understanding
of the idea of a liberal democracy can allow for greater respect for the right to
freedom of religion or belief.

The book examines the major direction in which liberal democracy has
developed over the last fifty years and contends that this is not the most legitimate
type of liberal democracy for religiously divided societies. Drawing on theoretical
developments in the field of transnational constitutionalism, Hans-Martien
ten Napel argues that redirecting the concept and practice of liberal democracy
toward the more classical notion of limited, constitutional government, with
a considerable degree of autonomy for civil society organizations, would allow
greater religious pluralism. The book shows how, in a postsecular and multicultural
context, modern sources of constitutionalism and democracy, supplemented by
premodern, transcendental legitimation, continue to provide the best means of
legitimating Western constitutional and political orders.

Hans-Martien ten Napel is Associate Professor of Constitutional and
Administrative Law at Leiden University in the Netherlands. During the academic
year 2014-2015 he was a Research Fellow in Legal Studies at the Center of
Theological Inquiry in Princeton, New Jersey.



Law and Religion

The practice of religion by individuals and groups, the rise of religious diversity, and the fear of
religious extremism, raise profound questions for the interaction between law and religion in
society. The regulatory systems involved, the religion laws of secular government (national and
international) and the religious laws of faith communities, are valuable tools for our understanding
of the dynamics of mutual accommodation and the analysis and resolution of issues in such areas
as: religious freedom; discrimination; the autonomy of religious organisations; doctrine, worship
and religious symbols; the property and finances of religion; religion, education and public
institutions; and religion, marriage and children. In this series, scholars at the forefront of law
and religion contribute to the debates in this area. The books in the series are analytical with a
key target audience of scholars and practitioners, including lawyers, religious leaders, and others
with an interest in this rapidly developing discipline.

Series Editor: Professor Norman Doe, Director of the Centre for Law and Religion, Cardiff
University, UK

Series Board:

Carmen Asiain, Professor, University of Montevideo

Paul Babie, Associate Professor and Associate Dean, Adelaide Law School

Pieter Coertzen, Chairperson, Unit for the Study of Law and Religion, University of Stellenbosch
Alison Mawhinney, Reader, Bangor University

Michael John Perry, Senior Fellow, Center for the Study of Law and Religion, Emory University

Titles in this series include:

Religious Expression in the Workplace and the Contested Role of Law
Andrew Hambler

Women’s Rights and Religious Law
Domestic and International Perspectives
Faredn Banda and Lisa Fishhbayn Joffe

The Collective Dimension of Freedom of Religion
A Case Study on Turkey
Mine Yildirim

Constitutionalism, Democracy and Religious Freedom
To Be Fully Human
Hans-Martien ten Napel

The Legal Architecture of English Cathedrals
Norman Doe

Religion, Law and the Constitution?
Balancing Beliefs in Britain
Javier Garcin Oliva and Helen Hall

Forthcoming titles in this series include:

State and Religion
The Australian Story
Renae Barker

Law, Religion and Love
Secking Ecumenical Justice for the Other
Paul Babie and Vanja-Ivan Savié

Distinguishing between Islam, Islamism and Violent Extremism
A philosophical-legal guide
Matthew Wilkinson



Constitutionalism,
Democracy and

Religious Freedom
To Be Fully Human

Hans-Martien ten Napel

§ Routledge

Taylor & Francis Group
LONDON AND NEW YORK



First published 2017
by Routledge
2 Park Square, Milton Park, Abingdon, Oxon OX14 4RN

and by Routledge
711 Third Avenue, New York, NY 10017

Routledge is an imprint of the Taylor & Francis Group, an informa business
© 2017 Hans-Martien ten Napel

The right of Hans-Martien ten Napel to be identified as author of this
work has been asserted by him in accordance with sections 77 and 78 of
the Copyright, Designs and Patents Act 1988.

All rights reserved. No part of this book may be reprinted or reproduced
or utilised in any form or by any electronic, mechanical, or other means,
now known or hereafter invented, including photocopying and recording,
or in any information storage or retrieval system, without permission in
writing from the publishers.

Trademark notice: Product or corporate names may be trademarks or
registered trademarks, and are used only for identification and explanation
without intent to infringe.

British Library Cataloguing in Publication Data
A catalogue record for this book is available from the British Library

Library of Congress Cataloging in Publication Data
A catalog record for this book has been requested

ISBN: 978-1-138-64715-2 (hbk)
ISBN: 978-1-315-62706-9 (ebk)

Typeset in Galliard
by Keystroke, Neville Lodge, Tettenhall, Wolverhampton



Contents

Preface vil

Introduction 1
Negotiating Amish—State Relations 1

The “New Critics of Religious Freedom” 3

Main Thesis and Synopsis of the Book 6

Approach 12

Bibliography 20

1  In Medias Res: Communal Religious Freedom under Pressure 25
Introduction 25
Earlier Case Law 26
Two Hypotheses 34
Three Recent Cases 35
Interpretation 40
Hobby Lobby 43
Evaluation 45
Bibliography 50

2 Social Pluralist Constitutionalism 54
Introduction 54
Christianity and Liberalism 56
Constitutionalism and its Limited Accommodation of Diversity 59
“Civic Totalism” 63
Transconstitutionalism 65
Pluralism and Checks and Balances 69
The Common Good 74
In Conclusion 77
Bibliography 78



Vi

3

Constitutionalism, Democracy and Religious Freedom

Pluriform Democracy 83
Introduction 83

“Dysfunctional Democracy” 86

Public Reason 89

Equal Political Voice Liberalism 92

Pluriform Democracy 94

Multicultural Democracy 97

From Pluriform Democracy to Multicultural Democracy? 101

In Conclusion 105

Bibliography 107

A Generous Conception of Religious Freedom 112
Introduction 112

Sphere Sovereignty 113

Additional Guidelines 115

Nones 127

Separation of Church and State 128

An International Right 130

Revolutionary Nature 131

A Different Kind of Transformative Constitutionalism 133
Conclusion 135

Bibliography 136

Conclusion: “A Horizon of Beauty” 140
Introduction 140

Confusion 141

Pluralism 142

Religious Freedom 143

Liberal Pluralism 145

Social Pluralist Constitutionalism 147
Pluriform Democracy 149

Political Legitimacy 150

Democratic Ethos 152

Anticipated Criticisms 154

Final Remarks 160

Bibliography 161

Index 163



Preface

Throughout my professional career, my passion has been the question of how
liberal democracies can be designed to meet the demands of religiously and
otherwise divided societies. Thus, while teaching at a Department of Political
Science, I chose to specialize in Religion and Politics, among other things.
My Ph.D. thesis dealt with the origins of the Dutch Christian Democratic party,
whose predecessors were major architects of the pluriform democracy which
characterized the Netherlands throughout the greater part of the twentieth
century. Since my transfer to Leiden Law School, in 2000, Law and Religion has
become one of my fields of expertise. In 2007 I also participated for the first time
at two inspiring international gatherings on this topic: the Atlantic Conversation
on Religion and Public Life, organized by St George’s House, Windsor Castle,
in association with the Center of Theological Inquiry (CTI) in Princeton, New
Jersey, and “From Silver to Gold: The Next 25 Years of Law and Religion,” the
Silver Jubilee Conference of Emory University’s Center for the Study of Law
and Religion.

My research interests in the field of Law and Religion acquired their current
focus largely as a result of a stimulating conference on “Religion and Civil
Society: The Changing Faces of ‘Religion’ and ‘Secularity’” held at Harvard
Law School in 2012. The paper on “State, Civil Society and Religious Freedom”
that I presented on that occasion was published in the Oxford Journal of Law and
Religion in October 2013. It also formed the basis of my own contribution to a
research proposal, co-authored with Dutch-American historian James Kennedy
as principal applicant, that was granted a major subsidy by the Dutch Association
for Scientific Research (NWO) in the summer of 2013. With the subsidy for
this project, entitled “Religion Renegotiated: Faith-Based Organizations and
the State in the Netherlands Since the 1960s,” Leonard van ‘t Hul and Mart
Rutjes have been appointed as Ph.D. Fellow and Postdoctoral Researcher
respectively at the University of Amsterdam. The current book serves as my own
contribution to this project, to the extent that it aims at providing some of the
international and legal context in which the developments in the Netherlands
can be better interpreted.

Since finishing my doctoral dissertation, I have published some 20 edited
volumes, 150 book chapters and journal articles as well as numerous book reviews,
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case notes, etc. Increasingly, these publications were written in English. What was
missing was a monograph in English. A research fellowship at CTI atforded me
the opportunity to lay the foundations for such a monograph during the academic
year 2014-2015 at Princeton. I am immensely grateful to CTT for this opportunity,
and indeed to my home institution for allowing me to be on leave for such a
considerable time. The subsidy from NWO helped to make it possible for me to
finish the manuscript back at my regular desk at Leiden University, for which I am
obviously equally thankful.

Nor do I wish to forget those who were present during presentations of the
various chapters at academic conferences in the course of the past few years. A first
draft of the first chapter, for example, was presented during the XXI Quinquennial
World Congress of the International Association for the History of Religions
(IAHR) held in Erfurt, Germany, August 23-29, 2015. At this conference my
colleagues from the NWO project and I had organized a panel “Religion
Renegotiated,” where we all presented the progress of our work. A draft of the
second chapter had been presented a year earlier, at the IXth World Congress of
Constitutional Law held at the University of Oslo, Norway, June 16-20, 2014.
The chapter on democracy was originally presented at the second annual confer-
ence of the International Society of Public Law held at New York University
School of Law, July 1-3, 2015. Even while finishing the manuscript for the
book, I took the opportunity to test parts of its argument during, for example,
the Cardiff Festival of Law and Religion in Wales, May 5-6, 2016. An earlier
version of the fourth chapter was presented at the conference “Christianity
and the Future of our Societies,” jointly organized by the Evangelische
Theologische Faculteit, Leuven, and the Association for Reformational Philosophy
in Leuven, Belgium, August 15-19, 2016. I am grateful to all my audiences on
these occasions and for the feedback they graciously provided.

The same goes for my students, who over the years have attended various
courses during which I have been able to develop ideas for parts of the book,
notably my Bachelor of Laws Elective Course on Dutch Parliamentary Democracy
and my Master Elective Course on Comparative Constitutional Law. They
probably do not realize how important it is to be able to try out arguments and
ideas in front of a motivated student audience, and how much there is to be
learned from their responses both in writing and during class. It is my hope that
this book will have an even larger audience than the (remarkably growing) group
of direct colleagues and students in this field. For example, the book might also
be helpful to practitioners working for either governments or non-governmental
organizations in the field of religious freedom. To the extent that this goal is
achieved, my students deserve due thanks for this because it is with them in mind
that I have tried to write this narrative.

At least, I hope what follows will indeed be perceived to be a story, despite its
primarily academic ambitions. If so, I will have succeeded in finding my voice,
thanks also to my editor at Leiden University, Wendy Rodger. In that case I might
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also want to continue the narrative now that this one is finished. As will have
become clear from the above, although in at least one sense this book has been
long in the making, it is also actually based on a couple of recent presentations.
As such, it is not so much the end of a period in my academic life, but I hope
it marks the beginning of a new, even more fruitful, one. New courses and
presentations are already in the making.
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Introduction

Negotiating Amish—State Relations

Tuesday September 2, 2014 marked the official start of my Research Fellowship
in Legal Studies at the Center of Theological Inquiry (CTT) in Princeton, New
Jersey. Part of the mission of CTT is to seek the dialogue between theology and
other disciplines. During the academic year 2014-2015, thanks to a generous gift
from the John Templeton Foundation, a group of 12 resident fellows could be
appointed. Approximately half of these were theologians and ethicists, the other
half legal scholars. The overarching theme of this particular inquiry was law and
religious freedom.

Some of the work I would be carrying out during the fellowship, including
the current book project, had, however, unexpectedly already taken shape in the
weeks running up to the start of the fellowship. During part of August we had
been enjoying a holiday in Lancaster County, Pennsylvania. Lancaster County is
just a two-and-a-half-hour drive from Princeton University. Yet it feels as if you
are in a different country.

One reason why Lancaster County feels so different is that it is one of the
strongholds of the Amish. As soon as one takes the highway exit, it is noticeable
because of the slow-moving vehicles on the road: Amish horse-drawn buggies.
Nor does it require much effort to determine on which farms the Amish live,
because of the numerous black and white garments hanging out to dry on the
washing lines. It is actually possible to encounter the Amish, and also Mennonites
who belong to the same “Plain People,” in local shops, some of which are run by
members of the group.

The Amish are a conservative Christian group. In the early eighteenth century
they were forced to flee European countries such as Switzerland and Germany
where they were persecuted because of their religious convictions. In the Province
of Pennsylvania, William Penn, himself an English Quaker, oftered them hospitality
in exchange for their willingness to farm the fertile soil.

Ever since, the Amish have attempted to stick to their traditional lifestyle as far
as possible, because of what they regard as their biblical task—that is, to be iz the
world but not of the world. For this reason they largely refrain from using
electricity and cars, among other things. But it is not the electricity and cars as
such that they are against, just the fact that these could connect them too closely
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to the outside world. In a similar vein, the Amish are generally hesitant to use the
judicial system or to engage in political activities. At the same time, they are widely
considered to be about the best neighbors one could possibly wish for. They are
also connected economically to the people around them, because of the fresh
produce and other goods they trade.

Although it may seem counterintuitive, the Amish constantly interact with the
outside world and adapt slowly but steadily to new developments occurring there.
In turn, the Amish present a test case for the outside world, which has to frequently
consider which concessions should be made in legislation and otherwise to
accommodate the distinctive lifestyle of the Amish in areas such as military service
and conscription, education and schooling, social security and taxes, health care,
land use and zoning, and other First Amendment issues (Kraybill 2003a). Although
this tolerance does not always come easily, the fact is that the Amish have been able
to live in Lancaster County and elsewhere in the United States according to their
religious convictions for centuries.

As historian of modern Christianity Martin E. Marty has put it, the Amish
“negotiate, while appearing not to negotiate” (2003: x). As a result, Amish—state
relations can be characterized as “a dynamic process of give and take, compromise
and concession, a process that continually redraws the symbolic lines between
church and state” (Kraybill 2003b: 20). The same holds true for other religious
groups which find themselves in, what at least in the West appear to be, increasingly
secular, majoritarian contexts (Lind, Lovheim, and Zackariasson 2016; Gonzalez
and D’Amato 2017; Guesnet, Laborde, and Lee 2017). Whether they are aware
of it or not, these negotiations all take place against the backdrop of the right to
freedom of religion or belief.

In addition to its clearly crucial individual aspects, this right also protects what
have been called the associational and institutional dimensions of religious
freedom. As Johan D. van der Vyver has explained, the associational dimension
of the right to freedom of religion or belief concerns

a collective group right (it vests in individuals as members of the religious
community) and includes (i) the right to practice one’s religion, in association
with other members of the religious community, and (ii) the right to form,
join and maintain religious associations.

(Van der Vyver 2011: 1)

Institutional religious freedom, on the other hand, “is an institutional group right
(the right vests in a religious institution as such) and . . . requires of the State
not to interfere in the internal atfairs of religious institutions” (ibid.; see also
Langlaude-Doné 2016).

This book focuses on these associational and institutional dimensions of
the right to freedom of religion or belief, and their significance for the proper
functioning of our Western liberal democracies. More specifically, it asks the
question to what extent in both Europe and North America communal religious
freedom continues to be protected. According to at least one observer,
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There is no more important issue in law and religion today than institutional

religious autonomy. . . . This area of law is the source of growing contestation

and will likely prove a more important site of law and religion debate than
traditional religious freedom and religion-state relations questions.

(Calo 2014: 15; see also Scolnicov 2011; Norton 2016;

Schwartzman, Flanders, and Robinson 2016)

Another observer rightly noted that what is at issue in communal religious
freedom is more than immediately meets the eye. It also involves a fundamental
question regarding the role of religious and other associations, groups, and
institutions in society:

Does civil society consist of a set of institutions that help the government
achieve its purposes as it defines them when their doing so might be more
efficient or convenient than the state’s doing so itself, or does civil society
consist of an assortment of efforts by citizens to band together in pursuit of
mutual aims and goods as they understand them? Is it an extension of the
state or of the community?

(Levin 2012)

Levin regards the potential pressure on institutional religious autonomy as
“perhaps the gravest threat to freedom in American life today” (2012; ct. Sherratt
2012). It is not without reason that Secretary-General Ban Ki-moon of the United
Nations called civil society “the oxygen of democracy” (UN News Centre 2015;
see also World Movement for Democracy 2012).

The “New Critics of Religious Freedom”

Before I left for Princeton I already had the sense that, as the United Nations
Special Rapporteur on freedom of religion or beliet Heiner Bielefeldt noted,
religious freedom was globally becoming “a human right under pressure” (2012).
Political scientist Allen D. Hertzke, the editor of a recent volume on the future
of the right to freedom of religion or belief, speaks about “a profound paradox of
our age,” in the sense that “at the very time that the value of religious freedom is
mounting, the international consensus behind it is weakening. . . . Indeed we see
not only widespread violations around the world, but looming threats in the West
that jeopardize previous gains” (2013: 3).

Still, the thing that without doubt has struck me most during my fellowship is
how relatively fast and comprehensively the right to freedom of religion or belief
has indeed already come under pressure across the West, at least in theory. It is
true that in my home country, the Netherlands, a debate already arose a decade
ago on whether to continue guaranteeing, or instead abolish, this right (Ooijen
et al. 2008). Also more generally in Europe, respect for this fundamental right
appears to have been eroding for quite some time, certainly in some of the courts
(Trigg 2013). In the meantime, however, also in the United States, which can
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globally still be considered to be one of the main advocates of religious freedom
(Su 2016), the traditional consensus concerning the significance of this right has
weakened if not disappeared altogether. As one author put it,

[flor the first time in nearly 300 years, important forces in American society

are questioning the free exercise of religion in principle—suggesting that free
exercise of religion may be a bad idea, or at least, a right to be minimized.

(Laycock 2011: 407; see also Reno 2014;

Smith 2014; Tushnet 2015)

It is difficult to give a single and clear-cut explanation for this. One important
factor is without doubt the political polarization that has come to be associated
with religious freedom. Thus, Democrats blame Republicans for claiming a near-
monopoly with respect to the right to freedom of religion or belief, thereby
interpreting it in a conservative manner when it comes to topics such as same-sex
marriage. On their part, as they themselves would be the first to admit, the Obama
administration has not always dealt in a sensitive manner with issues regarding the
inclusion of abortion and anticonception in the healthcare legislation it has
introduced.

In academic circles, the “new critics of religious freedom” is a term which refers
to a group of legal and other scholars that criticizes the right to freedom of
religion or belief as such (Philpott 2014: 4; 2016; Philpott and Shah 2016).
Obviously, it is possible, and indeed common, for academics to be critical about
specific interpretations and applications of the right in particular cases. In this
sense, I also consider myself a critic of the right to freedom of religion or belief
as, later on in the book, I will argue that the liberal individualist paradigm that
one can sometimes see at work in the case law of, for example, the U.S. Supreme
Court, can easily place pressure on communal religious freedom.

The criticisms by the new critics go much further, in that they question virtually
all elements of the phrase “the right to freedom of religion or beliet.” Thus, a first
question they ask is whether a right is a suitable way to protect religious freedom.
The notion of rights is, of course, one of the pillars on which Western liberal
constitutional orders are based. Globally, however, other types of constitutionalism
can be discerned, which cannot necessarily accommodate the notion of rights so
casily (Thio 2012). Also questioned is the idea that by attempting to guarantee
religious freedom by means of a right, freedom is actually enhanced. To the extent
that the protection of a liberal-style right is biased in a particular way, one’s
religious freedom can actually be limited rather than enlarged.

In fact, according to the new critics of religious freedom, there is reason to
believe that the protection that the right to freedom of religion or belief provides
is biased. This is because they regard the concept of religion itself as a Western
invention. As a result, the concept is heavily influenced by, for example, Christian
theology. Therefore, to the extent that the right aims at providing equal protection
to believers, this is only possible within the terms of this framework. If Judaism,
for example, is based on ethnicity, rather than a universalist religion such as
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Christianity, legal protection of the religious rights of Jews is likely to be negatively
influenced.

Finally, the idea of religion as a beliet is perhaps what causes the bias in the first
place. This is seen as a Christian, and more particularly a protestant, bias. Protestant
is usually written with a small “p” in this context, so as to stress that the term is
not used in a narrow denominational sense. Still, the reference to Protestantism
is clear. In the process, Protestantism is depicted as a largely individual and private
type of religion, which is focused on doctrine rather than practice. The same is
said to apply to Christianity as a whole, when looked at from a comparative point
of view. In this view, it is Christianity which is largely responsible for the distinction
between a public and a private sphere, with “belief” being relegated to the latter
(e.g. Sullivan 2005; Sullivan, Shakman Hurd, Mahmood, and Danchin 2015;
Petty 2016).

The adjective “new” in “new critics of religious freedom” is a reference to the
fact that there have been earlier critics of the right to freedom of religion or belief
as such. These past critics of religious freedom were generally conservative in
outlook. Thus, the Roman Catholic Church had not wholeheartedly embraced
the idea of there being such a thing as religious freedom until the Second Vatican
Council in the 1960s. Before then, the Church was critical of liberal democracy
in general and the right to freedom of religion or belief in particular, because
of the relativism that was believed to be at the heart of both. This was also the
position of other, for example orthodox Protestant, churches. The new critics of
religious freedom, on the contrary, appear to be mostly progressives who now
might well believe religious freedom to have been an idea of conservative origins
in the first place.

Of course, the new critics of religious freedom do not all contend exactly the
same things, and in fact there are notable differences between them. As we have
seen, however, what the critics do have in common is that they criticize the right
to freedom of religion or belief as such. Their criticisms are therefore minimally
of interest to human rights scholars in general and specialists in religious freedom
in particular. Yet sometimes the implications of the criticisms, or of secularism
more generally, for liberal democracy as a whole are also spelled out (see e.g.
Rosenfeld and Mancini 2013; Cohen and Laborde 2015). Secularism, among
other things, refers “to different normative-ideological state projects, as well as
to different legal-constitutional frameworks of separation of state and religion
and to different models of differentiation of religion, ethics, morality, and law”
(Casanova 2011: 66). It is here that the topic takes on an even broader relevance
and becomes also of interest to constitutional lawyers and political scientists more
generally. Whereas the criticisms referred to above hold that the protection which
the right to freedom of religion or belief provides is too limited, in the West
religious freedom is arguably currently granted too much protection according to
this latter line of thought.

Thus, one of the questions raised is whether recent case law in the United States
has witnessed the resurgence of an almost medieval, “jurisdictional,” approach to
the right to freedom of religion or belief. Characteristic of this approach is that,
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besides the obvious sovereignty claim of today’s national states, other—more
controversial—sovereignty claims by religious associations, groups, and institutions
are increasingly being acknowledged. The latter sovereignty claims are regarded
by their critics as being incompatible with the idea of state sovereignty being the
only legitimate source of sovereignty in society. Thus, it is presented as though a
clear choice will have to be made between the jurisdictional approach to religious
freedom and the view that sees sovereignty within the liberal democratic state as
essentially monistic in nature (Cohen 2015).

In a similar vein, it is sometimes considered “sectarian” to grant special
protection to religion or comparable beliefs at all. One way the right to freedom
of religion or belief could be made more inclusive is by transforming it into, for
example, a general right to ethical integrity (Laborde 2015). Another option, as
we saw already, is to abolish the right to freedom of religion or belief altogether
and henceforth deal with religious rights in the context of, for example, the
freedoms of expression and assembly and association.

The points made by the new critics of religious freedom raise a second question
which has given rise to the current book, in addition to the question of to what
extent in Europe and North America the communal dimension of religious
freedom continues to be protected. This second question is whether the
recognition that there are multiple sources of sovereignty in society can actually
help to achieve legitimacy of the democratic constitutional order rather than
putting its political legitimacy under pressure. Legitimacy is used here in the
descriptive sense of “people’s beliefs about political authority and, sometimes,
political obligations” (Peter 2016). Whereas the first question is of an empirical
nature, the second question is more normative. To the extent that the answer to
the first question will, although provisionally, have to be in the affirmative, the
second question obviously gains in weight.

Main Thesis and Synopsis of the Book

Although I rather fundamentally disagree with them, I am at the same time
grateful to the new critics of religious freedom, some of whom I had the privilege
of meeting personally during my year at Princeton. Perhaps unintentionally, they
have provided at least some of the inspiration for this book and made it clear to
me what its thesis would have to be: that no matter if one argues that the protection
provided by the right to freedom of religion or beliet is too wide or too limited,
there is always more at stake than this right in itself—that is, constitutionalism and
democracy (cf. Joustra 2016). Although it is obviously possible to disagree about
concrete interpretations and applications of the right to freedom of religion or
belief, to argue that the protection provided by this fundamental right is generally
too limited suggests that religious freedom within the framework of a liberal
democratic state has become an impossibility altogether. Similarly, to argue that
the protection provided by the right to freedom of religion or belief is generally
too wide because it puts the monopoly of the state on sovereignty under pressure,
which is characteristic of a democratic constitutional order, is to question the
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political legitimacy of the same order. There are likely to be many members of
Western societies who, for religious reasons, are unable to subscribe to the idea
that all sovereignty is concentrated within the state and the worldly authorities
which public law constitutes.

More specifically, the main thesis of the book is that no legitimate liberal
democracy is feasible without there being the type of protection of religious
freedom oftered by the right to freedom of religion or belief as it has historically
developed. In turn, a more classical understanding of the idea of a democratic
constitutional state than many of the new critics of religious freedom appear to
adhere to leads to a generous interpretation of in particular the associational
and institutional dimensions of the right to freedom of religion or belief, in
addition to its clearly also crucial individual aspects. The reason for the principled
interconnectedness of these principles is that it is possible to argue that the purpose
of all three—constitutionalism, democracy, and religious freedom—is ultimately
to allow citizens to become “fully human.”

“To be fully human” is a quotation from Professor Emeritus in Christian Ethics
at the North-West University (Potchefstroomcampus) Koos Vorster. The full
quotation reads as follows:

The attitude of the Christian towards other religions can be served best where
room is created for all to be fully human in the public and private spheres. To
be fully human means to cradle the spirituality of one’s religion and to build
one’s life on the foundation that the religion ofters.

(2010: 179)

As is clear from this quotation, Vorster indeed takes for granted the arguably
Christian idea of, for example, the separation of a public and a private sphere, yet
believes that this still can be beneficial to “other religions” as well. Equally,
although Vorster addresses primarily his fellow Christians in this instance, the
notion that it is important with a view to human flourishing to make room for
all to build their lives on the foundation of their religious—or other—worldviews
is also one that can be adhered to more generally by many faiths.

The book is divided into four chapters and a conclusion. Chapter 1 analyses
what three relatively recent actual court cases—one from Europe, one from the
United States, and one from Canada—can teach us about how the right to
freedom of religion or belief, and in particular its associational and institutional
dimensions, is currently being interpreted and applied. Is the protection that
religious freedom is granted indeed too broad, or is it perhaps the case that also
in the case law the right to freedom of religion or belief'is gradually coming under
pressure? It will be concluded that, although at first sight the various high court
rulings seem to suggest otherwise, the cup of religious freedom is indeed gradually
becoming half empty rather than half full.

An obvious explanation that has remained unmentioned thus far is the change
in religious convictions taking place among, for example, the American population.
Changes in the religious maps of Europe and North America cannot simply be
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equated with secularization. The concept of secularization “usually refers to actual
or alleged empirical-historical patterns of transformation and differentiation of
‘the religious’ (ecclesiastical institutions and churches) and ‘the secular’ (state,
economy, science, art, entertainment, health, welfare, etc.) institutional spheres
from early-modern to contemporary societies” (Casanova 2011: 54). However,
as sociologist of religion José Casanova has pointed out, secularization is also
sometimes held to comprise “the progressive decline of religious beliefs and
practices as a concomitant of levels of modernization” as well as the “privatization
of religion as a precondition of modern secular and democratic politics” (2011:
60; see also Casanova 1994). According to the so-called theory of secularization,
developed within the social sciences, all three processes have inevitably progressed
during the past couple of centuries up to the point that, at least in the West,
we have now entered a “secular age.” Canadian philosopher Charles Taylor
describes this change as “one which takes us from a society in which it was virtually
impossible not to believe in God, to one in which faith, even for the staunchest
believer, is one human possibility among others” (2007: 3).

On the contrary: what, according to at least some literature, seems to emerge
is rather a postsecular constellation. As German philosopher Jiirgen Habermas
points out, it really only makes sense to apply this term to societies which since at
least the Second World War have become relatively secularized also in the second
and third meanings of the term as distinguished by Casanova, such as various
Western European countries and Canada, not so much with respect to the United
States. In the former countries, religion then arguably “maintains a public
influence and relevance, while the secularistic certainty that religion will disappear
worldwide in the course of modernization is losing ground” (2008: 21). In the
context of this book the term postsecular is, in addition, used to indicate that there
are not just more secular people in society, but that there is also more diversity
among the equally significant part of the population that remains religious or
spiritual (cf. Commission on Religion and Belief in British Public Life 2015: 6).
Some authors even hold that it makes more sense to do away with the religion/
secular divide altogether, as the question is not so much whether but sow people
are religious (Paul 2014).

The notion of a postsecular society is without doubt a valuable perspective, as
it draws attention to the fact that historically religion has proved to be a lasting
characteristic of the human condition. This does not exclude the possibility,
however, that when looking specifically at developments in the West in recent
decades, first of all a process of secularization can be discerned. This has recently
also come to include the United States, although still maybe not to the extent that
is the case in certain European countries such as the United Kingdom (Bagehot
2016). As a result, the renegotiations that are taking place between in particular
Christian organizations and the state are rather of a defensive nature. A religion
which in many countries used to enjoy a majority status now has to slowly but
steadily become accustomed to being in the minority (Bottum 2014). For Islam
the story is different, as in many instances it is for the first time negotiating a status
for its followers, next to religions which in the West are more established.
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One advantage of there being a right to freedom of religion or belief'is, however,
that it ought not to make much difference whether a religion enjoys a majority
status or is in the minority. Of course, in practice both legislation and case law can
become influenced themselves by the majority religion, as has in the past without
doubt been the case with Christianity in the West. Similarly, a (developing) secular
majority will be able to legitimately influence legislation and case law in its own
way. Still; to the extent that religious freedom is a fundamental right and even, as
some hold, a natural right preceding the state, the various renegotiations between
Christian organizations and the state should not be as comprehensive as otherwise
might have been the case. Also, a more recently established religion such as Islam
should be able to enjoy basic protection of its associational and institutional
religious rights under a secular majority as well.

Some of the criticisms voiced by the new critics of religious freedom without
doubt contain a considerable amount of truth, such as that the concept of religion
employed by courts in the West is not as “transhistorical and transcultural” as is
sometimes tacitly assumed (Petty 2016: 15), but instead is heavily influenced by
Christianity (Trigg 2010: 18). It would indeed be quite a sensation to somehow
discover that the legal conception of religion in the West had not been influenced
by Christianity. As will be argued in Chapter 2, a close relationship exists also more
generally between classical liberal principles for the constitutional order and theo-
logical notions such as original sin, the separation of church and state, conscience
protection, and the fundamental equality of all human beings before God.

Partly under the influence of the social and cultural revolution of the 1960s,
however, liberalism has arguably developed from a means of managing diversity
in the direction of an ideological agenda of its own. In a postsecular society a
more limited type of government thus appears to be required once again, in
order for it to remain legitimate. Such so-called social pluralist constitutionalism
extends the idea of the separation of powers from the statal powers to non-state
actors. The purpose of the doctrine of the separation of powers is to prevent
tyranny. However, especially now that the state has grown so much bigger, a type
of separation of powers between the state powers only may no longer suffice.
It will be argued that certain (theoretical) developments taking place in the area
of transnational constitutionalism can lead the way with respect to the—in this
view—desired existence of multiple sources of sovereignty in society.

Contrary to what legal and political theorist Jean L. Cohen and others suggest,
it will indeed be argued in Chapter 2 that the debate on where the ultimate source
of sovereignty lies has historically never been answered by Western democracies.
What is more, liberal democracy is not even able to legitimately settle this issue in
an unequivocal manner given its own principles, such as the right to freedom of
religion or belief. Thus, the individual dimension of this right actually creates a
solid foundation for the associational and institutional dimension of the same
right. Institutional religious autonomy is, in turn, foundational for the notion of
limited government and as such for liberal democracy as a whole. Of course, it
remains the case that “[n]o private group residing in a liberal democracy enjoys
sovereign immunity from the actions of government, even for its internal affairs.
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Given a sufficiently important reason, government can and does intervene in
‘internal’ religious group matters” (Gedicks 2013: 17).

Expanding upon the line of thought developed in Chapter 2, Chapter 3 argues
how in our present time, in which Western societies, despite a clear degree of
secularization, have at the same time become perhaps more divided than ever,
according to social pluralist thought a democracy needs to be characterized by a
generally accessible and as a result truly pluralistic public square. As Aristoteles
once taught, the essence of politics consists in ethical debate about what constitutes
“the good life.” The Achilles heel of liberal democracy is that by itself it is not able
to formulate an answer to this question, and because of the lack of substantial
public and parliamentary debate on the matter has become largely dysfunctional.
To the extent that there is still substantial public and parliamentary debate, this
tends to focus on issues such as the economy and security. Also, paradoxically,
there appears to be less tolerance of views that do not belong to the—new—
mainstream than there used to be even some 20 years ago (Mansvelt Beck 2015).

A resurrection of democracy, to borrow the phrase from theological ethicist
Luke Bretherton (2015), is not feasible without generous protection of (also)
the more associational and institutional dimensions of the right to freedom of
religion or belief, however (Van den Brink and Ten Napel 2013; Ten Napel and
Van den Brink 2014). It is submitted that precisely within faith and other com-
munities mature visions of the good life can develop, which simultaneously
contribute to the notion of the common good. At first sight, there is a contradic-
tion between the notion of a truly pluralistic public square and the desire that
several minorities feel that they also contribute to the common good. This tension
can be resolved to the extent that the said faith and indeed other communities
also teach that good citizenship implies the idea of liberal democracy as a moral
engagement. The more citizens look at the political decision-making process in
this way, the more they will respect the vital interests of others. Moral engagement
also makes it possible to translate differing visions of the good life into the pursuit
of policies that are in the interest of all.

As will be set out in Chapter 3, several thinkers who believe in the need to
translate the pluralism in society into a truly “equal political voice liberalism”
(Wolterstortf 2012) accord much weight in particular to the freedoms of assembly
and association. In order for different voices to be heard, there is a need for places
where people can find their voice, even if this implies that some of these ideas
will not be in conformity with the majority opinions in society. In such cases, it is
furthermore required to be reluctant to interfere in the internal affairs of religious
and other associations. At first sight this may seem to imply that the new critics
of religious freedom are also right when they argue that the protection provided
by more general political rights—such as those of speech, press and assembly—
suffices. It is submitted, however, that in these cases the more general political
rights and communal religious freedom can complement and strengthen one
another (Inazu 2014).

Crucially, however, at the same time boundaries will need to be set in order
to keep the public square indeed generally accessible and pluralistic and thus to
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maintain the foundations of a pluriform democracy. As Chapter 3 will argue,
however, these boundaries are markedly different from those advocated by
adherents of the currently still dominant, yet arguably by and large worn-out,
concept of a public reason. The difference is that, in the case of an equal political
voice liberalism, the boundaries are confined to existing constitutional limits,
notably those set by classical fundamental rights. In the case of public reason
liberalism, additional limits are added on top of these, which according to the
critics make it next to impossible for various minorities to join the conversation,
with the result that they will opt out instead of joining in.

Chapter 4 goes on to outline the implications of a return to a more limited form
of government and the development towards a truly pluriform democracy for the
associational and institutional dimensions of the right to freedom of religion or
beliet in particular. In so far as both democratic constitutionalism in general and
the right to freedom of religion or belief in particular aim at enabling citizens to
become “fully human,” as we have seen, it is clear that a generous interpretation
of this right is advisable in order to achieve or maintain legitimacy. In their
interpretation of the right to freedom of religion or belief, courts and legislatures
sometimes tend to narrow it down to its individual dimension.

Still, there is not really the need for a radically new theory of this right. This is
because the associational and institutional aspects of religious freedom have
traditionally constituted an integral part of the right to freedom of religion or
beliet, and it is perfectly possible to build on this legacy in a manner that is both
pragmatic and principled. It may be the case that, this way, both democratic
constitutionalism in general and the right to freedom of religion or belief in
particular retain a distinctly Western and even Christian character. It is submitted
that this should be regarded as an asset rather than a weakness that needs to be
done away with as thoroughly as possible for the sake of “true” religious freedom,
however. The fact that an idea has originated in a particular cultural or religious
context does not imply that it cannot serve the interests of people in different
parts of the world or belonging to other faiths or no faith.

It may sound rather pragmatic not to begin the search for a radically new theory
of the right to freedom of religion or belief for our present time. Paradoxically,
however, in the light of some of the criticisms of the right to freedom of religion
or belief currently voiced, it almost becomes as radical to suggest that a gradual
further development—and indeed improvement—of existing practice with regard
to the interpretation and application of this universal fundamental right is to be
preferred over a new beginning. It remains difficult to see, moreover, how a
political order could maintain its legitimacy for long by legally ignoring the
deepest convictions of at least sections of the population.

The Conclusion will wrap up the argument of the book. Of course, the
position of religious and other minorities in the increasingly secular, majoritarian
contexts of Western liberal democracies cannot be safeguarded by the associational
and institutional dimensions of the right to freedom of religion or belief alone.
In addition, a particular type of constitutional design in the broadest sense of the
term may be needed, which is suitable for the present-day perhaps predominantly
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secular, but at the same time still religiously and otherwise divided, societies
(Choudhry 2008). This book, however, focuses on the idea that, in such a post-
secular context, modern sources of constitutionalism and democracy, supplemented
by a touch of premodern, transcendental legitimation, might well continue to
provide the best means of legitimating Western political orders. It may not sound
very democratic, or even academic, to suggest that some form of transcendence
might even in modern times remain of relevance to a political order. Still, the fact
that to some the right to freedom of religion or belief can be regarded as a natural
right preceding the state proves that there is already a transcendental dimension
at work regarding human rights and its underlying notion of human dignity. After
all, according to the United States Declaration of Independence, “[w]e hold these
truths to be self-evident, that all men are created equal, that they are endowed by
their Creator with certain unalienable Rights, that among these are Life, Liberty
and the pursuit of Happiness” (Emon, Levering, and Novak 2014; Holzer 2015;
Munoz 2016).

Gratitude for what has historically grown is perhaps more generally the most
effective answer to the skepticism that a postsecular age can also give rise to. A
reorientation of liberal democracy towards the common good is one main
contribution that world religions such as Christianity, Islam, and Judaism can help
achieve in an otherwise religiously violent world (Volf 2016). The constitutional
significance of in particular the associational and institutional dimensions of the
right to freedom of religion or belief is that they facilitate this contribution. To
put into question the possibility to realize this right is to doubt whether liberal
democracy itself is possible. Or so it will be argued in what follows.

Approach

As will already have become clear from the above, the book applies an interdisci-
plinary method, by combining insights from (comparative) constitutional law and
political science on the one hand with elements of other disciplines, notably ethics
and theology, on the other hand. As has rightly been argued,

[t]heologians have been trained in a deep history of thought about the
nature of our life with and without God. It is possible to disagree with their
perspectives on our society, and they certainly disagree with each other. But
we dare not dismiss the depth of their thinking by assuming religion is no
longer a significant player in our life together.

(Barnes 2016; cf. Storrar 2007; Skeel 2008)

To do so is very much in line with, and indeed inspired by, the “fresh”
approach to the issue of law and religious freedom which CTI has pursued during
the academic year 2014-2015. It should be noted, however, that the current book
will engage these other disciplines in an indirect manner only—that is, in so far as
ethics and theology are necessary to develop and apply the social pluralist
framework which the study uses and will be set out below. Each time I have been
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involved in interdisciplinary endeavors, I have—after the initial excitement—also
experienced how difficult it is to actually translate the original ambitions and
intentions into convincing results. It is for this reason that, although some will
perhaps not even think this is worth calling interdisciplinary research, I consider
a combining of insights from different disciplines already quite useful. In any case,
I have found that some of the most worthwhile books on liberal democracy that
have been published in recent years have been authored, for example, by ethicists
and philosophers.

Such an interdisciplinary method also fits in well with what leading scholars in
the field of comparative constitutional law, such as Armin von Bogdandy (2012)
and Ran Hirschl (2014), in recent years have been pleading for, although they have
largely restricted themselves to pointing out the relevance to law of history and the
(other) social sciences. These authors have argued that the discipline of constitu-
tional law ought to become more comparative, more theoretical, and more
interdisciplinary in character. It is certainly the case that, because of this, the field
of constitutional law has become much more interesting and lively since the
tounding of the International Journal of Constitutional Law some 15 years ago,
to mention just one milestone (cf. DeGirolami 2015). Apart from making an
interdisciplinary effort, the book is also theoretical in that its aim is not to offer a
comprehensive overview of the latest case law regarding the right to freedom of
religion or belief, but rather to develop a theoretical framework with the help
of which developments in this area can be meaningtully interpreted and evaluated.

Finally, an interdisciplinary effort like this is, according to at least one observer,
really only the very minimum of what would be needed in order to restore at
least something of the previously existing intellectual and societal consensus
regarding the significance of the right to freedom of religion or beliet for liberal
democracy—that is:

a broad-based, multidisciplinary effort, comprised of many scholars and
policy experts, many universities, and many research centers, both in the
United States and abroad. It must involve economists, sociologists, psycholo-
gists, and anthropologists alongside philosophers, theologians, political
theorists, policy makers, and, ultimately, the general public.

(Farr 2012: 49)

As the same observer has noted, “[t]he stakes are high. They implicate human
dignity, social harmony, political stability, economic growth, and world peace”
(ibid.). The idea that ultimately what is at stake in debates regarding religious
freedom is peace, both societal and international peace, can also be found in the
preambles of various human rights declarations and treaties. What is more, as
Professor Emeritus of the Practice in Religion, Ethnicity, and International
Conflict at Harvard Divinity School David Little has pointed out, “[t]here is
strong empirical support for the proposition that human rights compliance in
general, and religious freedom compliance in particular, increase the prospects for
peace” (2015: 4). This is known as the idea of a “Liberal Peace.”
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In addition to its principally interdisciplinary nature, the approach of at least
some scholars at CTI has in the past been characterized by making explicit the
philosophical background of one’s writings, not just as a matter of academic
integrity (everyone who looks at the fundamental questions of our constitutional
and democratic order will bring their own set of convictions to the table, even—or
maybe in particular—when these are “secular”) (cf. Sandel 2014) but also in the
hope and trust that precisely by doing so the dialogue with researchers who start
from different theoretical frameworks will be facilitated instead of complicated
(Waldron 2011: 7-13). The ensuing discussion might well bring the solution of
the problems involved a step further, more so than when the participants in this
discussion were forced to keep their deepest convictions hidden from their
conversation partners.

In this sense an interesting parallel can be discerned between academia and the
democratic process. In both cases it is considered politically correct to stick to
“neutral” and “reasonable” arguments and positions (e.g. Espinoza and Rayner
2015). Just as it will be argued in this book that the notion of public reason
actually contributes to the dysfunction of our political system, the same might
hold true for academic debate. It is only when students and their teachers are
provided with the opportunity to make explicit the background suppositions
behind their theoretical frameworks that a real understanding and a real debate
can begin. If academics are required to limit themselves to “neutral” arguments,
any debate that nevertheless will take place runs the risk of remaining superficial.
Apart from this paradoxically being a matter of academic integrity more generally,
although many will disagree, getting to know students and other fellow academics
better in this sense is often a precondition to further knowledge and understanding.

In light of the above, the book is not just meant for readers who could be
expected to sympathize with some or all of the theoretical starting points set out
here, but also as a modest invitation precisely to dissenters to engage in a “respect-
ful academic conversation” similar to what Founding Director of the Center for
Christian Studies at Gordon College (now the Center for Faith and Inquiry)
Harold Heie calls a “respectful political conversation” (2014). Should this not,
or no longer, be possible, then it will also prove difficult to uphold the ideal of a
pluralistic public square as part of one’s democracy conception, as advocated in
what follows. To the extent that I have had the opportunity to put this model into
practice myself; it was in academic settings such as academic conferences. Although
it admittedly sometimes turned out to be difficult there as well, I have nevertheless
concluded that it is worthwhile to stick to the ideal even in the undoubtedly still
more difficult circumstances of practical politics.

Thus, a central tenet of the book is that both the questions surrounding the
right to freedom of religion or belief and those surrounding constitutionalism and
democracy can generally best be addressed by secking guidance from the theory
of social pluralism. At least three views of social pluralism can be distinguished:
what could be called an argument from history (Edmund Burke, Guillaume
Groen van Prinsterer, Otto von Gierke, John Neville Figgis); the recent Catholic
tradition (Pope Leo XIII, Pope Pius XI, Jacques Maritain, Bishops of the Second
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Vatican Council); and progressive Calvinism (Abraham Kuyper, Herman
Dooyeweerd, H. Evan Runner, Bernard J. Zylstra). So much has been written on
each of these three strands of social pluralist theory that there is no need to
claborate on the theory more than is strictly necessary in view of the argument of
this book. The reader who would like to learn more about the theory itself can
refer to more specialist literature such as the volume by political scientists James
W. Skillen and Rockne M. McCarthy from which the above categorization stems
in the first place (1991).

May it suffice to note here that a major starting point for the latter view of social
pluralism, better known as neo-Calvinism, is the doctrines of associational and
directional pluralism, which will be set out in Chapter 3. It is these doctrines
which lie at the basis of the conception of a pluriform democracy as referred to
above. The doctrines of associational and directional pluralism are regarded by
their adherents as relevant to all cultures and all times, because they are believed
to correspond “with the way things really are in terms of God and the nature of
human being” (Heslam 2002: 26). As Skillen (2000: 368) puts it:

Kuyper’s way of seeking to discover and honor the integrity of creation’s
diversity illuminates one of the central social challenges people will always
face in all parts of the world. . . . Ifindividualism, collectivism, and secularism
are all misleading in one direction or another, then the need for a God-
centered, pluralist social vision will remain strong throughout the world.

These may at first sight appear to be strong statements. However, it is quite
possible to come across similar claims and statements in the case of, for example,
liberal theory. It has increasingly come to surprise me how it is considered perfectly
acceptable to prescribe literature on such liberal theory and its internal debates,
whereas even referring to other strands of thought such as social pluralist theory
may easily be regarded as sectarian or even not fully appropriate in an academic
context. Yet, just as it is probably not wise to exclude religious arguments from
the public and political debate, there is no apparent reason why, for example,
religious forms of constitutionalism should be ignored in academia. In fact,
“the larger conversation of contemporary constitutional theory can only be
deepened and clarified by treating them as legitimately within its domain” (Dane
2015:476).

Interestingly, Catholic social teaching’s recently more positive attitude towards
democratic constitutionalism remains slightly more conditional than that of
neo-Calvinism and by no means can be taken as an all-out acceptance of its
(Enlightenment) liberal presuppositions. Thus, the handbook of this second
view of social pluralism identified earlier, the Compendium of the Social Doctrine
of the Church, “values” democracy (Pontifical Council for Justice and Peace 2005:
400). It adds (407), however, that

an authentic democracy is not merely the result of a formal observation of a
set of rules but is the fruit of a convinced acceptance of the values that inspire
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democratic procedures: the dignity of every human person, the respect of
human rights, commitment to the common good as the purpose and guiding
criterion for political life. If there is no general consensus on these values, the
deepest meaning of democracy is lost and its stability is compromised.

As a result, this tradition can well serve to help formulate the boundaries that are
needed to maintain the accessibility and the pluralistic nature of the public square.

Another contribution that the recent Catholic tradition can make to current
debates on constitutionalism and democracy has to do with the notion of the
common good which we came across earlier as well. Of the three strands of
social pluralist theory, the notion of the common good is perhaps best developed
within Catholic social teaching. It is certainly more developed here than within
neo-Calvinism, which has a more individualist tendency, although generally the
differences between neo-Calvinism and Catholic social teaching should no longer
be exaggerated either. As has rightly been remarked in this connection:

[ U]nder contemporary sociological conditions, the Augustinian philosophi-
cal wellspring is likely to yield more than the Thomist one. . . . Augustine’s
late classical world was highly pluralistic: paganism, Donatism, Pelagianism,
and Arianism all vied with Catholicism on the battlefield of ideas, and
sometimes on the actual battlefield as well. In sharp contrast, Thomas’ late
medieval world was characterized by an ambient Catholic public culture
that provided a common constellation of political languages, concepts, and
frames.

(Latham 2013)

Given the relative prominence of these first two traditions within social pluralist
theory, one could of course wonder which consequences the apparent decay of at
least organized Christianity in the West will have for the prospects of social
pluralist constitutionalism and pluriform democracy. The current book project
could easily be—and indeed has occasionally already been—almost written off as
a pervasively sectarian undertaking, which will not succeed in reaching the
audiences to which it is geared in the first place. This book will argue, however,
that there is “a pessimistic case for hope” in this respect (Levin 2014). Among
other things, this hope stems from the existing links between the neo-Calvinist
and recent Catholic views on social pluralism and the first, more general strand of
social pluralist theory identified above—that is, the argument from history or
Conservatism. In the course of my year in the United States I became increasingly
convinced of both the relevance and the vitality of the Conservative tradition.
Obviously, it helped that in the United States the tradition appeared to be
much more alive intellectually than back home in Europe, let alone in the
Netherlands where it remains something of a taboo word. Of course, for example,
Edmund Burke’s natural law-based constitutionalism “is both consonant with,
and indebted to, a series of Christian theological convictions” (Burgess 2016;
cf. Kirk 2002; Regnery 2012).
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It equally helped to find authors who specifically had attempted to apply
Conservative thought to questions of religious freedom and the state. Thus, it has
been argued that

to be “conservative” is at least and among other things to join Burke in
rejecting Rousseau’s assertions that “a democratic society should be one
in which absolutely nothing stands between man and the state” and that non-
state authorities and associations should be proscribed. . . . [ N]ear the heart
of anything called “conservatism”—of any temperament, worldview, or
set of ideas that stands opposite or reacts against the French Revolution—
should be an appreciation for the place and role of non-state authorities
in promoting the common good and the flourishing of persons and a
commitment to religious freedom for individuals and institutions alike,
secured in part through constitutional limits on the powers of political
authorities.

(Garnett 2016: 164)

When applied in a contemporary manner to problems such as those dealt with in
this book, the tradition might well continue to be able to make an important
contribution, in addition to other intellectual traditions. Moreover, there is no
reason why it would not have the potential to appeal also to younger generations,
including so-called “nones” who no longer consider themselves to be adherents
of an organized religion, yet remain “spiritual” (Ingraham 2016). They might
well feel attracted to a Culture War 2.0, which aims at reviving the culture in at
least four ways:

We need to be more communal in an age that’s overly individualistic; we need
to be more morally minded in an age that’s overly utilitarian; we need to be
more spiritually literate in an age that’s overly materialistic; and we need to
be more emotionally intelligent in an age that is overly cognitive.

(Brooks 2016)

It is important to note, however, that, despite its clear affinity with Conservatism,
social pluralism is not a theory for, say, rural Pennsylvania and populations such
as the Amish only. Nor is it something of the past. Not long ago, for example,
neo-Calvinism was listed by Tzme as one of “10 Ideas Changing the World Right
Now?” (Van Biema 2009). To the extent that I had a particular location in mind
while writing this book, it was New York City. At just a one-hour train ride away
from Princeton, the “greatest city on earth” occasionally formed a welcome and
highly inspirational escape from the sometimes rather too peaceful and quiet
Princeton campus during the year in which I worked there. Obviously, New York
City has its own fair share of problems and there is no reason to idealize life in
the city, or in the United States for that matter, whatsoever. Still, to my mind,
there is no better test case for social pluralist theory than this diverse place. If it
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can make it there, it can make it anywhere, so to say. And that it has at least
the potential to make it in New York City is demonstrated, for example, by the
approach of Mayor De Blasio, a progressive liberal (Grynbaum and Otterman
2015).

There is an increasing academic fascination with cities, both in theology and
law and political science, and rightly so. The reason for this lies without doubt in
part in the prognosis that, globally, during the twenty-first century ever more
people will be living in cities. As a result, the urge is felt to develop a theology for
the city, with the help of which urban populations can be reached. An example
is provided by the ministry of Tim Keller in New York City. His Redeemer
Presbyterian Church, which celebrated its 25th anniversary in 2014 and can
already in many ways be regarded as a success story, recently adopted an even
more ambitious plan to reach a still larger part of the population of Manhattan.
Also more in general, New York City can, contrary to what many people would
expect, best be characterized as a religiously vibrant place (Bradley 2015; Roberts
2016). In political science, attention is paid to the increasing importance of cities
in terms of governance. It almost seems as though cities are taking over the role
previously played by national states—for example, when it comes to foreign policy
(Daalder 2015).

Academically speaking, the infusion of ethical and theological insights can
contribute to the so-called neo-institutionalism gaining more ground within
the legal discipline as well. Institutionalism is a well-known school of thought
within political science which, in part as a reaction to behavioralism, emphasizes
the importance of both traditional and newer institutions. The legal neo-
institutionalism does not imply full-blown pluralism, and its accompanying
incommensurability of authority, but rather a weaker form of pluralism called
subsidiarity (Muniz-Fraticelli 2014: chapter 3). Still, the more “the institutional
turn” would be taken, the more, for example, a tendency should also become
discernible, as one author recently put it, to “treat . . . religious entities as largely
sovereign institutions, immunizing them from the application of civil rights laws
and other statutes” (Horwitz 2013: 10). Subsidiarity is, of course, a governing
concept which has its roots in social pluralist theory, notably its Catholic strand
of thought.

What this means is that although within social pluralist theory there is certainly
room for opinions such as Cohen’s which emphasize the monistic character
of sovereignty in the liberal democratic state as well, it clearly considers the
jurisdictional approach to religious freedom to be at least equally legitimate and
even plausible. The approach is thus also pluralist in the sense that it does not
agree with Cohen that a choice will necessarily have to be made between these
two approaches, but rather leaves the question of where the ultimate sovereignty
is to be located within the liberal democratic state principally open. This can be
called conservative, to the extent that, as was already noted above, historically this
question has also not been “settled” once and for all—for example, during the
American Revolution. On the contrary, the Founding Fathers diftered significantly
among cach other on this topic.
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Once again, this approach is not something which only Conservatives might
agree with, however. For example, it also resembles in a sense the so-called
minimalist interpretation theory advocated by legal scholar Cass Sunstein (2001),
a progressive liberal. This theory holds that judges ought to stick as much as
possible to the facts of the case and if possible avoid ruling on the deeper questions
involved. More generally, the book will point to liberal pluralism as a plausible
model to manage diversity also in a postsecular society (Galston 2002, 2005). It
will also raise the question, in this context, if and to what extent social pluralist
theory differs from liberal pluralism in a practical sense, although differences
remain at the theoretical level. Former policy advisor to President Clinton and
presidential candidates William A. Galston’s alternative of political pluralism, for
example,

understands human life as consisting in a multiplicity of spheres, some
overlapping, with distinct natures and/or inner norms. Each sphere enjoys a
limited but real autonomy. It rejects any account of political community that
creates a unidimensional hierarchical ordering among these spheres of life;
rather, different forms of association and activity are complexly interrelated.

(2004: 46-7)

What is more, although grounded at least in part in Christian theology, the
approach is in a sense also remarkably similar to constitutional lawyer Asifa
Quraishi-Landes’s account of Islamic constitutionalism inspired by classical,
premodern, Islamic regimes (2015). As colleague Perry Dane summarizes her
account in his foreword to a symposium on religious constitutionalism, Islamic
constitutionalism “is rooted in the pluralistic nature of figh—the necessarily
human, imperfect, and widely diverse interpretation of Shariah.” This characteristic
idea of legal pluralism then leads to what Quraishi-Landes calls “a fundamental
constitutional bifurcation”:

On one side of that divide is a community of communities, a collection of
thick normative jurisdictions, each adhering to one of the various schools
of figh or—crucially—to one or another non-Muslim faith. These communi-
ties would govern most of the details of life, individual conduct, and terms
of social co-existence comprehensively governed by a religion of law. But they
would also be volunteeristic. On the other side of the bifurcation is a much
thinner, democratically-governed, state apparatus devoted, not to religious
hermeneutics, but to siyasa, the pragmatic pursuit of the public good. (The
central government would also—an important detail—craft its own set of rich
but secular rules as a default option for anyone unwilling to commit to one
of the volunteeristic schools of interpretation.) That state apparatus, in turn,
would be subject to a further constitutional check, grounded in the funda-
mental purposes of Shariah to guarantee the common good broadly
understood.

(Dane 2015: 471)
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Whether one agrees with such proposals or not, it seems difficult to deny

the importance of engaging in an ongoing and open conversation about how
to organize constitutional theories and actual states—whether religious or
secular or some combination of the two—that can try to promote our highest
and best aspirations as social beings while also respecting the divergent
communities that any state will contain and treating each individual person

justly and humanely.
(477)

Bibliography

Bagehot (2016), “This Sceptic Isle,” The Economist, August 13.

Barnes, M. Craig (2016), “The Missing Theologians,” The Christian Century, July 8.

Bielefeldt, Heiner (2012), “Freedom of Religion or Belief—A Human Right under
Pressure,” Oxford Journal of Law and Religion, 1(1): 15-35.

Bogdandy, Armin von (2012), “National Legal Scholarship in the European Legal
Area,” International Journal of Constitutional Law, 10(3): 614-26.

Bottum, Joseph (2014), An Anxious Age: The Post-Protestant Ethic and the Spirit of
America (Colorado Springs, CO: Image).

Bradley, Anthony (2015), “New York City is Post Secular and Highly Religious,”
Acton Institute PowerBlog, June 9.

Bretherton, Luke (2015), Resurrecting Democracy: Faith, Citizenship, and the Politics
of & Common Life (Cambridge: Cambridge University Press).

Brink, Jaco van den and Hans-Martien ten Napel (2013), “The State, Civil Society
and Religious Freedom,” Oxford Journal of Law and Religion, 2(2): 354-70.

Brooks, David (2016), “Let’s Have a Better Culture War,” The New York Times,
June 7.

Burgess, Samuel (2016), “Conservatism and Christianity: The Six Political Principles
of Burkean Conservatism,” The Kirby Laing Institute for Christian Ethics Working
Papers, No. 2, April.

Calo, Zachary R. (2014), “Constructing the Secular: Law and Religion Jurisprudence
in Europe and the United States,” EUI Working Paper RSCAS 2014 /94.

Casanova, José (1994), Public Religions in the Modern World (Chicago, IL: University
of Chicago Press).

Casanova, José (2011), “The Secular, Secularizations, Secularisms,” in: Craig Calhoun,
Mark Juergensmeyer, and Jonathan VanAntwerpen (eds), Rethinking Secularism
(Oxford: Oxford University Press) 54-74.

Choudhry, Sujit (ed.) (2008), Constitutional Design for Divided Societies: Integration
or Accommodation? (Oxford: Oxford University Press).

Cohen, Jean L. (2015), “Freedom of Religion, Inc.: Whose Sovereignty?” Netherlands
Journal of Legal Philosophy, 44(3): 169-210.

Cohen, Jean L. and Cécile Laborde (eds) (2015), Religion, Secularism, and
Constitutional Democracy (New York, NY: Columbia University Press).

Commission on Religion and Belief in British Public Life (2015), “Living with
Difterence. Community, Diversity and the Common Good,” Published by the
Woolf Institute, Cambridge, December 7.

Daalder, Ivo (2015), “A New Global Order of Cities,” Financial Times, May 26.



Introduction 21

Dane, Perry (2015), “Foreword: On Religious Constitutionalism,” Rutgers Journal
of Law and Religion, 16(3): 460-77.

DeGirolami, Marc O. (2015), “The Ideological Fragmentation of Public Law,” Center
for Law and Religion Forum, January 12.

Emon, Anver M., Matthew Levering, and David Novak (2014), Natural Law: A
Jewish, Christian, and Islamic Trialogue (Oxford: Oxford University Press).

Espinoza, Javier and Gordon Rayner (2015), “Politically Correct Universities ‘Are
Killing Free Speech,”” The Telegraph, December 18.

Farr, Thomas F. (2012), “Back to the Beginning: Rebuilding an Intellectual
Consensus for Religious Freedom,” The Review of Faith & International Affnirs,
10(3): 43-50.

Galston, William A. (2002), Liberal Pluralism: The Implications of Value Pluralism for
Political Theory and Practice (Cambridge: Cambridge University Press).

Galston, William (2004 ), “Religion and the Limits of Liberal Democracy,” in: Douglas
Farrow (ed.), Recognizing Religion in a Secular Society. Essays in Pluralism, Religion,
and Public Policy (Montreal and Kingston, London, Ithaca, NY: McGill-Queen’s
University Press) 41-50.

Galston, William A. (2005), The Practice of Liberal Pluralism (Cambridge: Cambridge
University Press).

Garnett, Richard W. (2016), “The Worms and the Octopus: Religious Freedom,
Pluralism, and Conservatism,” in: Sanford V. Levinson, Joel Parker, and Melissa S.
Williams (eds), American Conservatism: NOMOS LVI (New York, NY: New York
University Press) 160-96.

Gedicks, Frederick Mark (2013), “Religious Group Rights: Four Analytic
Touchstones,” in: Pasquale Annicchino (ed.), Freedom of Religion or Belief in
Foreign Policy: Which One? (San Domenico di Fiesole: European University Institute)
15-20.

Gonzalez, Francisco Colom and Gianni D’Amato (2017), Multireligious Society:
Dealing with Religious Diversity in Theory and Practice (London and New York, NY:
Routledge).

Grynbaum, Michael M. and Sharon Otterman (2015), “Mayor de Blasio Emerges as
an Unexpected Champion of Religion,” The New York Times, March 18.

Guesnet, Frangois, Cécile Laborde, and Lois Lee (eds) (2017), Negotiating Religion:
Cross-Disciplinary Perspectives (London and New York, NY: Routledge).

Habermas, Jirgen (2008), “Notes on Post-Secular Society,” New Perspectives
Qunarterly, 25(4): 17-29.

Heie, Harold (2014), Evangelicals on Public Policy Issues: Sustaining a Respectful
Political Conversation (Abilene, TX: Abilene Christian University Press).

Hertzke, Allen D. (2013), “Introduction. Advancing the First Freedom in the Twenty-
First Century,” in: Allen D. Hertzke (ed.), The Future of Religious Freedom. Global
Challenges (Oxford: Oxford University Press) 3-27.

Heslam, Peter S. (2002), “Prophet of a Third Way: The Shape of Kuyper’s Socio-
Political Vision,” Journal of Markets and Morality, 5(1): 11-33.

Hirschl, Ran (2014), Comparative Matters: The Renaissance of Comparative
Constitutional Law (Oxford: Oxford University Press).

Holzer, Shannon (2015), “America Divided: Positive vs. Natural Law,” The
Imaginative Conservative, January 9.

Horwitz, Paul (2013), First Amendment Institutions (Cambridge, MA: Harvard
University Press).



22 Constitutionalism, Democracy and Religious Freedom

Inazu, John D. (2014), “The Four Freedoms and the Future of Religious Liberty,”
North Carolina Law Review, 92(3): 787-854.

Ingraham, Christopher (2016), “The Non-Religious Are Now the Country’s Largest
Religious Voting Bloc,” The Washington Post, July 14.

Joustra, Robert (2016), “Is the Problem Really Religious Freedom?” Arc of the
Universe, May 17.

Kirk, Russell (2002), “The Essence of Conservatism,” Adapted from The Intelligent
Woman’s Guide to Conservatism (New York, NY: The Devin-Adair Company,
1957), available at www.kirkcenter.org/index.php/detail /essence-1957 (accessed
November 24, 2016).

Kraybill, Donald B. (ed.) (2003a), The Amish and the State (Baltimore, MD, and
London: Johns Hopkins University Press).

Kraybill, Donald B. (2003b), “Negotiating with Caesar,” in: Donald B. Kraybill (ed.),
The Amish and the State (Baltimore, MD, and London: Johns Hopkins University
Press) 3-20.

Laborde, Cécile (2015), “Religion in the Law: The Disaggregation Approach,” Law
and Philosophy, 34(6): 581-600.

Langlaude-Doné, Sylvie (2016), “Religious Organisations, Internal Autonomy and
Other Religious Rights before the European Court of Human Rights and the
OSCE,” Netheriands Quarterly of Human Rights, 34(1): 8—40.

Latham, Andrew A. (2013), “Pursuit of Felicitas,” First Things, November.

Laycock, Douglas (2011), “McElroy Lecture. Sex, Atheism, and the Free Exercise of
Religion,” University of Detroit Mercy Law Review, 88(3): 407-32.

Levin, Yuval (2012), “Religious Liberty and Civil Society,” National Review Online,
January 30.

Levin, Yuval (2014), “A Pessimistic Case for Hope,” First Things, September.

Lind, Anna-Sara, Mia Lovheim, and Ulf Zackariasson (eds) (2016), Reconsidering
Religion, Law, and Democracy: New Challenges for Society and Research (Lund:
Nordic Academic Press).

Little, David (2015), “Human Rights, Religious Freedom, and Peace,” a lecture
delivered at the opening session of the 22nd Annual Symposium on Religion and
International Law, October 4, at the BYU Law School.

Mansvelt Beck, Floris (2015), How We Do Things Here: Moral Communities,
Integration, and Toleration in the Netherlands: Competing Interpretations of
Liberalism in Parliamentary Practice, 2000-2013 (Leiden: Ph.D. Thesis).

Marty, Martin E. (2003), “Foreword,” in: Donald B. Kraybill (ed.), The Amish and
the State (Baltimore, MD, and London: Johns Hopkins University Press) ix—x.

Muniz-Fraticelli, Victor M. (2014), The Structure of Pluralism (Oxford: Oxford
University Press).

Munoz, Vincent Phillip (2016), “Two Concepts of Religious Liberty: The Natural
Rights and Moral Autonomy Approaches to the Free Exercise of Religion,”
American Political Science Review, 110(2): 369-81.

Napel, Hans-Martien ten and Jaco van den Brink (2014), “Towards an Institution-
Sensitive Religious Freedom Conception,” in: Mary Ann Glendon and Alvira Rafael
(eds), Religion and Civil Society. The Changing Faces of Religion and Civil Society
(Religion and Civil Society No. 5; Hildesheim, Zurich, New York, NY: Georg Olms
Verlag) 65-80.

Norton, Jane Calderwood (2016), Freedom of Religious Organizations (Oxford:
Oxford University Press).



Introduction 23

Ooijen, H.M.A.E. van, L.F. Egmond, Q.A.M. Eijjkman, F. Oluji¢, O.P.G. Vos (eds)
(2008), Godsdienstvrijheid: afschaffen of beschermen? (Leiden: Stichting NJCM-
Boekerij).

Paul, Herman (2014), “Let’s Do Away with the Religion/Secular Divide,” The
Religion Factor, July 31.

Peter, Fabienne (2016), “Political Legitimacy,” The Stanford Encyclopedia of Philosophy
(Summer 2016 Edition), Edward N. Zalta (ed.), forthcoming, available at http://
plato.stanford.edu/archives /sum2016 /entries /legitimacy (accessed November 24,
20106).

Petty, Aaron R. (2016), The Legal Conception of “Religion” (Leiden: Ph.D. Thesis).

Philpott, Daniel (2014), “In Defense of Religious Freedom,” Presented at the Annual
Meeting of the American Political Science Association, August 28.

Philpott, Daniel (2016), “Culture War or Common Heritage? On Recent Ciritics of
Global Religious Freedom,” Lawfare, June 30.

Philpott, Daniel and Timothy Samuel Shah (2016), “Engaging the ‘New Ciritics’ of
Religious Freedom: A Review Essay,” a lengthier and more annotated draft version
of a review essay forthcoming in the Journal of Law and Religion.

Pontifical Council for Justice and Peace (2005), Compendinm of the Social Doctrine of
the Church (Washington, DC: USCCB Publishing).

Quraishi-Landes, Asifa (2015), “Islamic Constitutionalism: Not Secular, Not Theocratic,
Not Impossible,” Rutgers Journal of Law and Religion, 16(3): 553-79.

Regnery, Alfred S. (2012), “The Pillars of Modern American Conservatism,” The
Intercolleginte Review, Spring.

Reno, R.R. (2014), “Our Secular Future,” The National Catholic Review, February
24.

Roberts, Kyle B. (2016), Evangelical Gotham: Religion and the Making of New York
City, 1783—-1860 (Chicago, IL: University of Chicago Press).

Rosenfeld, Michel and Susanna Mancini (eds) (2013), Constitutional Secularvism in an
Age of Religious Revival (Oxford: Oxford University Press).

Sandel, Adam Adatto (2014), The Place of Prejudice: A Case for Reasoning within the
World (Cambridge, MA: Harvard University Press).

Schwartzman, Micah, Chad Flanders, and Zo& Robinson (eds) (2016), The Rise of
Corporate Religions Liberty (Oxford: Oxford University Press).

Scolnicov, Anat (2011), The Right to Religious Freedom in International Law: Between
Group Rights and Individual Rights (London and New York, NY: Routledge).

Sherratt, Timothy (2012), “Civil Society after the Fall,” Capital Commentary, May 4.

Skeel, Jr, David A. (2008), “The Unbearable Lightness of Christian Legal Scholarship,”
Emory Law Journal, 57(6): 1471-525.

Skillen, James W. (2000), “Why Kuyper Now?” in: Luis E. Lugo (ed.), Religion,
Pluvalism, and Public Life: Abraham Kuyper’s Legacy for the Twenty-First Century
(Grand Rapids, MI: William B. Eerdmans Publishing Company) 365-72.

Skillen, James W. and Rockne M. McCarthy (eds) (1991), Political Order and the
Plural Structure of Society (Atlanta, GA: Scholars Press).

Smith, Steven (2014 ), The Rise and Decline of American Religious Freedom (Cambridge,
MA: Harvard University Press).

Storrar, William (2007), “2007: A Kairos Moment for Public Theology,” International
Journal of Public Theology, 1(1): 5-25.

Su, Anna (2016), Exporting Freedom: Religious Liberty and American Power
(Cambridge, MA: Harvard University Press).



24 Constitutionalism, Democracy and Religious Freedom

Sullivan, Winnifred Fallers (2005), The Impossibility of Religious Freedom (Princeton,
NJ: Princeton University Press).

Sullivan, Winnifred Fallers, Elizabeth Shakman Hurd, Saba Mahmood, and Peter G.
Danchin (eds) (2015), Politics of Religions Freedom (Chicago, IL: University of
Chicago Press).

Sunstein, Cass R. (2001), One Case at a Time: Judicial Minimalism on the Supreme
Court (Cambridge, MA: Harvard University Press).

Taylor, Charles (2007), A Secular Age (Cambridge, MA: Harvard University Press).

Thio, Li-Ann (2012), “Constitutionalism in Illiberal Polities,” in: Michel Rosenfeld
and Andras Sajoé (eds), The Oxford Handbook of Comparative Constitutional Law
(Oxford: Oxford University Press) 133-52.

Trigg, Roger (2010), Free to Believe? Religious Freedom in a Liberal Society (London:
Theos).

Trigg, Roger (2013), “Threats to Religious Freedom in Europe,” Public Discourse,
June 28.

Tushnet, Mark (2015), “Accommodation of Religion Thirty Years On,” Harvard
Journal of Law & Gender, 38(Winter): 1-33.

UN News Centre (2015), “UN Marks International Day by Stressing Vital Role of
Civil Society for True Democracy,” September 15.

Van Biema, David (2009), “3. The New Calvinism,” Tzme, March 12.

Vyver, Johan D. van der (2011), “Constitutional Protection and Limits to
Religious Freedom,” Second ICLARS Conference, Santiago de Chile, September
10 (provisional).

Volf, Miroslav (2016), “Religion’s Place in a Religiously Violent World,” Christianity
Today, March 17.

Vorster, J.M. (2010), “Current Options for the Constitutional Implementation
of Religious Freedom,” in: A. van de Beek, E.A.]J.G. Van der Borght, and B.D.
Vermeulen (eds), Freedom of Religion (Leiden and Boston, MA: Brill).

Waldron, Jeremy A. (2011), A Religious View of the Foundations of International Law
(NYU School of Law, Public Law Research Paper No. 11-29).

Wolterstorft, Nicholas (2012), Understanding Liberal Democracy: Essays in Political
Philosophy (Oxford: Oxford University Press).

World Movement for Democracy (2012), Defending Civil Society: Report (Washington,
DC: World Movement for Democracy, 2nd edn).



Introduction

Bagehot (2016), This Sceptic Isle,[The Economist, August 13.

Barnes, M. Craig (2016), The Missing Theologians,[The Christian Century, July 8.

Bielefeldt, Heiner (2012), Breedom of Religion or BeliefA Human Right under Pressure,[@xford
Journal of Law and Religion, 1(1): 158b.

Bogdandy, Armin von (2012), National Legal Scholarship in the European Legal Area,]
International Journal of Constitutional Law, 10(3): 6146P6.

Bottum, Joseph (2014), An Anxious Age: The Post-Protestant Ethic and the Spirit of America
(Colorado Springs, CO: Image).

Bradley, Anthony (2015), New York City is Post Secular and Highly Religious,[Acton Institute
PowerBlog, June 9.

Bretherton, Luke (2015), Resurrecting Democracy: Faith, Citizenship, and the Politics of a
Common Life (Cambridge: Cambridge University Press).

Brink, Jaco van den and Hans-Martien ten Napel (2013), The State, Civil Society and Religious
Freedom,[@xford Journal of Law and Religion, 2(2): 3548I70.

Brooks, David (2016), [et&lHave a Better Culture War,[The New York Times, June 7.
Burgess, Samuel (2016), Qonservatism and Christianity: The Six Political Principles of Burkean
Conservatism,[The Kirby Laing Institute for Christian Ethics Working Papers, No. 2, April.
Calo, Zachary R. 2014, Qonstructing the Secular: Law and Religion Jurisprudence in Europe
and the United States,[EUI Working Paper RSCAS 2014/94.

Casar;ova, Jos([(1994), Public Religions in the Modern World (Chicago, IL: University of Chicago
Press).

Casanova, Jos[(2011), The Secular, Secularizations, Secularisms,[ih: Craig Calhoun , Mark
Juergensmeyer , and Jonathan, VanAntwerpen (eds), Rethinking Secularism (Oxford: Oxford
University Press) 54174.

Choudhry, Suijit (ed.) (2008), Constitutional Design for Divided Societies: Integration or
Accommodation? (Oxford: Oxford University Press).

Cohen, Jean L. 2015, Ereedom of Religion, Inc.: Whose Sovereignty?Metherlands Journal of
Legal Philosophy, 44(3): 169210.

Cohen, Jean L. and Ccile Laborde (eds) (2015), Religion, Secularism, and Constitutional
Democracy (New York, NY: Columbia University Press).

Commission on Religion and Belief in British Public Life (2015), Civing with Difference.
Community, Diversity and the Common Good,Published by the Woolf Institute, Cambridge,
December 7.

Daalder, Ivo (2015), A New Global Order of Cities,[Financial Times, May 26.

Dane, Perry (2015), Eoreword: On Religious Constitutionalism,[Rutgers Journal of Law and
Religion, 16(3): 4604177.

DeGirolami, Marc O. 2015, The Ideological Fragmentation of Public Law,[Center for Law and
Religion Forum, January 12.

Emon, Anver M. , Matthew Levering , and David, Novak (2014), Natural Law: A Jewish,
Christian, and Islamic Trialogue (Oxford: Oxford University Press).

Espinoza, Javier and Gordon, Rayner (2015), Politically Correct Universities Are Killing Free
Speech,[The Telegraph, December 18.

Farr, Thomas F. 2012, Back to the Beginning: Rebuilding an Intellectual Consensus for
Religious Freedom,The Review of Faith & International Affairs, 10(3): 438D.

Galston, William A. 2002, Liberal Pluralism: The Implications of Value Pluralism for Political
Theory and Practice (Cambridge: Cambridge University Press).

Galston, William (2004), Religion and the Limits of Liberal Democracy,lih: Douglas Farrow (ed.),
Recognizing Religion in a Secular Society. Essays in Pluralism, Religion, and Public Policy
(Montreal and Kingston, London, Ithaca, NY: McGill-Queen&lUniversity Press) 415D.

Galstc))n, William A. 2005, The Practice of Liberal Pluralism (Cambridge: Cambridge University
Press).

Garnett, Richard W. 2016, The Worms and the Octopus: Religious Freedom, Pluralism, and
Conservatism,[ih: Sanford V. Levinson , Joel Parker , and Melissa S. Williams (eds), American
Conservatism: NOMOS LVI (New York, NY: New York University Press) 160IDB6.

Gedicks, Frederick Mark (2013), Religious Group Rights: Four Analytic Touchstones,[ih:
Pasquale Annicchino (ed.), Freedom of Religion or Belief in Foreign Policy: Which One? (San
Domenico di Fiesole: European University Institute) 152D.

Gonzlez, Francisco Colom and Gianni DAmato (2017), Multireligious Society: Dealing with
Religious Diversity in Theory and Practice (London and New York, NY: Routledge).
Grynbaum, Michael M. and Sharon, Otterman (2015), Mayor de Blasio Emerges as an
Unexpected Champion of Religion,[The New York Times, March 18.



Guesnet, Franais , CEile Laborde , and Lois, Lee (eds) (2017), Negotiating Religion: Cross-
Disciplinary Perspectives (London and New York, NY: Routledge).

Habermas, Jigen (2008), Notes on Post-Secular Society,[New Perspectives Quarterly, 25(4):
17PD.

Heie, Harold (2014), Evangelicals on Public Policy Issues: Sustaining a Respectful Political
Conversation (Abilene, TX: Abilene Christian University Press).

Hertzke, Allen D. 2013, mtroduction. Advancing the First Freedom in the Twenty-First Century,[]
in: Allen D. Hertzke (ed.), The Future of Religious Freedom. Global Challenges (Oxford: Oxford
University Press) 327.

Heslam, Peter S. 2002, Prophet of a Third Way: The Shape of Kuyper&lSocio-Political Vision,[
Journal of Markets and Morality, 5(1): 1188.

Hirschl, Ran (2014), Comparative Matters: The Renaissance of Comparative Constitutional Law
(Oxford: Oxford University Press).

Holzer, Shannon (2015), Bmerica Divided: Positive vs. Natural Law,[The Imaginative
Conservative, January 9.

Horwitz, Paul (2013), First Amendment Institutions (Cambridge, MA: Harvard University Press).
22 Inazu, John D. 2014, The Four Freedoms and the Future of Religious Liberty,North Carolina
Law Review, 92(3): 7878b4.

Ingraham, Christopher (2016), The Non-Religious Are Now the Country&lLargest Religious
Voting Bloc,[The Washington Post, July 14.

Joustra, Robert (2016), [S the Problem Really Religious Freedom?[Arc of the Universe, May 17.
Kirk, Russell (2002), The Essence of Conservatism,[Adapted from The Intelligent Woman§]
Guide to Conservatism (New York, NY: The Devin-Adair Company, 1957), available at
www.kirkcenter.org/index.php/detail/essence-1957 (accessed November 24, 2016 ).

Kraybill, Donald B. (ed.) (2003a), The Amish and the State (Baltimore, MD, and London: Johns
Hopkins University Press).

Kraybill, Donald B. (2003b), Negotiating with Caesar,lih: Donald B. Kraybill (ed.), The Amish
and the State (Baltimore, MD, and London: Johns Hopkins University Press) 32D.

Laborde, Cctile (2015), Religion in the Law: The Disaggregation Approach,Ilaw and Philosophy,
34(6): 5816D0.

Langlaude-Don[ISylvie (2016), Religious Organisations, Internal Autonomy and Other Religious
Rights before the European Court of Human Rights and the OSCE,Netherlands Quarterly of
Human Rights, 34(1): 84D.

Latham, Andrew A. 2013, Bursuit of Felicitas,[First Things, November.

Laycock, Douglas (2011), McElroy Lecture. Sex, Atheism, and the Free Exercise of Religion,[
University of Detroit Mercy Law Review, 88(3): 407432.

Levin, Yuval (2012), Religious Liberty and Civil Society,National Review Online, January 30.
Levin, Yuval (2014), A Pessimistic Case for Hope,[First Things, September.

Lind, Anna-Sara , Mia Lizheim , and Ulf, Zackariasson (eds) (2016), Reconsidering Religion,
Law, and Democracy: New Challenges for Society and Research (Lund: Nordic Academic
Press).

Little, David (2015), Human Rights, Religious Freedom, and Peace,[a lecture delivered at the
opening session of the 22nd Annual Symposium on Religion and International Law, October 4,
at the BYU Law School.

Mansvelt Beck, Floris (2015), How We Do Things Here: Moral Communities, Integration, and
Toleration in the Netherlands: Competing Interpretations of Liberalism in Parliamentary
Practice, 20002013 (Leiden: Ph.D. Thesis).

Marty, Martin E. 2003, Boreword,[ih: Donald B. Krayhbill (ed.), The Amish and the State
(Baltimore, MD, and London: Johns Hopkins University Press) ixkl

Muniz-Fraticelli, Victor M. 2014, The Structure of Pluralism (Oxford: Oxford University Press).
Mu@k, Vincent Phillip (2016), Mwo Concepts of Religious Liberty: The Natural Rights and Moral
Autonomy Approaches to the Free Exercise of Religion,[American Political Science Review,
110(2): 3698B1.

Napel, Hans-Martien ten and Jaco van den Brink (2014), Towards an Institution-Sensitive
Religious Freedom Conception,ih: Mary Ann Glendon and Alvira, Rafael (eds), Religion and
Civil Society. The Changing Faces of Religion and Civil Society (Religion and Civil Society No.
5; Hildesheim, Zurich, New York, NY: Georg Olms Verlag) 658D.

Norton, Jane Calderwood (2016), Freedom of Religious Organizations (Oxford: Oxford
University Press).

23 Ooijen, H.M.A.E. L.F. van Egmond , Q.A.M. Eijkman , F. Olujif]O.P.G. Vos (eds) (2008),
Godsdienstvrijheid: afschaffen of beschermen? (Leiden: Stichting NJCM- Boekerij).

Paul, Herman (2014), Cet&8lDo Away with the Religion/Secular Divide,[The Religion Factor, July
31.



Peter, Fabienne (2016), Political Legitimacy,The Stanford Encyclopedia of Philosophy
(Summer 2016 Edition), Edward N. Zalta (ed.), forthcoming, available at
http://plato.stanford.edu/archives/sum2016/entries/legitimacy (accessed November 24, 2016 ).
Petty, Aaron R. 2016, The Legal Conception of Religion[{Leiden: Ph.D. Thesis).

Philpott, Daniel (2014), [h Defense of Religious Freedom,[Presented at the Annual Meeting of
the American Political Science Association, August 28.

Philpott, Daniel (2016), Qulture War or Common Heritage? On Recent Critics of Global
Religious Freedom,dlawfare, June 30.

Philpott, Daniel and Timothy Samuel Shah (2016), Bngaging the New Critics[of Religious
Freedom: A Review Essay,[@ lengthier and more annotated draft version of a review essay
forthcoming in the Journal of Law and Religion.

Pontifical Council for Justice and Peace (2005), Compendium of the Social Doctrine of the
Church (Washington, DC: USCCB Publishing).

Quraishi-Landes, Asifa (2015), [Slamic Constitutionalism: Not Secular, Not Theocratic, Not
Impossible,[Rutgers Journal of Law and Religion, 16(3): 5538679.

Regnery, Alfred S. 2012, The Pillars of Modern American Conservatism,[The Intercollegiate
Review, Spring.

Reno, R.R. 2014, Qur Secular Future,[The National Catholic Review, February 24.

Roberts, Kyle B. 2016, Evangelical Gotham: Religion and the Making of New York City,
1783MB60 (Chicago, IL: University of Chicago Press).

Rosenfeld, Michel and Susanna, Mancini (eds) (2013), Constitutional Secularism in an Age of
Religious Revival (Oxford: Oxford University Press).

Sandel, Adam Adatto (2014), The Place of Prejudice: A Case for Reasoning within the World
(Cambridge, MA: Harvard University Press).

Schwartzman, Micah , Chad Flanders , and Zo[Robinson (eds) (2016), The Rise of Corporate
Religious Liberty (Oxford: Oxford University Press).

Scolnicov, Anat (2011), The Right to Religious Freedom in International Law: Between Group
Rights and Individual Rights (London and New York, NY: Routledge).

Sherratt, Timothy (2012), Qivil Society after the Fall,[Capital Commentary, May 4.

Skeel, Jr, David A. 2008, The Unbearable Lightness of Christian Legal Scholarship,[Emory Law
Journal, 57(6): 14710b25.

Skillen, James W. 2000, Why Kuyper Now?lh: Luis E. Lugo (ed.), Religion, Pluralism, and
Public Life: Abraham Kuyper&lLegacy for the Twenty-First Century (Grand Rapids, MI: William
B. Eerdmans Publishing Company) 3658172.

Skillen, James W. and Rockne M. McCarthy (eds) (1991), Political Order and the Plural
Structure of Society (Atlanta, GA: Scholars Press).

Smith, Steven (2014), The Rise and Decline of American Religious Freedom (Cambridge, MA:
Harvard University Press).

Storrar, William (2007), 20D07: A Kairos Moment for Public Theology,International Journal of
Public Theology, 1(1): 525.

Su, Anna (2016), Exporting Freedom: Religious Liberty and American Power (Cambridge, MA:
Harvard University Press).

24 Sullivan, Winnifred Fallers (2005), The Impossibility of Religious Freedom (Princeton, NJ:
Princeton University Press).

Sullivan, Winnifred Fallers , Elizabeth Shakman Hurd , Saba Mahmood , and Peter G. Danchin
(eds) (2015), Politics of Religious Freedom (Chicago, IL: University of Chicago Press).
Sunstein, Cass R. 2001, One Case at a Time: Judicial Minimalism on the Supreme Court
(Cambridge, MA: Harvard University Press).

Taylor, Charles (2007), A Secular Age (Cambridge, MA: Harvard University Press).

Thio, Li-Ann (2012), Qonstitutionalism in llliberal Polities,ih: Michel Rosenfeld and Andr&lSajl]
(eds), The Oxford Handbook of Comparative Constitutional Law (Oxford: Oxford University
Press) 1330b2.

Trigg, Roger (2010), Free to Believe? Religious Freedom in a Liberal Society (London: Theos).
Trigg, Roger (2013), Threats to Religious Freedom in Europe,Public Discourse, June 28.
Tushnet, Mark (2015), [Accommodation of Religion Thirty Years On,[Harvard Journal of Law &
Gender, 38(Winter): 188.

UN News Centre (2015), ON Marks International Day by Stressing Vital Role of Civil Society for
True Democracy,[September 15.

Van Biema, David (2009), Bl The New Calvinism,Time, March 12.

Vyver, Johan D. van der (2011), Qonstitutional Protection and Limits to Religious Freedom,[]
Second ICLARS Conference, Santiago de Chile, September 10 (provisional).

Volf, Miroslav (2016), Religion8&IPlace in a Religiously Violent World,[Christianity Today, March
17.



Vorster, J.M. 2010, Qurrent Options for the Constitutional Implementation of Religious Freedom,]
in: A. van de Beek , E.A.J.G. Van der Borght , and B.P. Vermeulen (eds), Freedom of Religion
(Leiden and Boston, MA: Brill).

Waldron, Jeremy A. 2011, A Religious View of the Foundations of International Law (NYU

School of Law, Public Law Research Paper No. 11PB).

Wolterstorff, Nicholas (2012), Understanding Liberal Democracy: Essays in Political Philosophy
(Oxford: Oxford University Press).

World Movement for Democracy (2012), Defending Civil Society: Report (Washington, DC:

World Movement for Democracy, 2nd edn).

In Medias Res: Communal Religious Freedom under Pressure

Bachiochi, Erika (2016), Secularism as ReligionKirsanow and Eberstadt,Mirror of Justice,
September 15.

Benson, lain (2013a), The Attack on Western Religions by Western Law: Re-Framing Pluralism,
Liberalism and Diversity,International Journal for Religious Freedom, 6(1/2): 1110P5.

Benson, lain (2013b), An Associational Framework for the Reconciliation of Competing Rights
Claims Involving the Freedom of Religion (University of Witwatersrand: Ph.D. Thesis).

Benson, lain T. (2013c), Oaw Deans, Legal Coercion and the Freedoms of Association and
Religion in Canada,[The Advocate, 71(5): 671675.

Berg, Thomas C. , Kimberlee Wood Colby , Carl H. Esbeck , and Richard W. Garnett (2011),
Religious Freedom, ChurchState Separation, and the Ministerial Exception,Northwestern
University Law Review Colloquy, 106 (December 22): 175IB0.

Bielefeldt, Heiner , Nazila Ghanea , and Michael, Wiener (2016), Freedom of Religion or Belief
(Oxford: Oxford University Press).

Brennan, Patrick McKinley (2015), Bin Essay on Christian Constitutionalism: Building in the
Divine Style, for the Common Good(s),[Rutgers Journal of Law and Religion, 16(3): 478540.
Brink, Jaco van den and Hans-Martien ten Napel (2013), The Dutch Political Reformed Party
(SGP) and Passive Female Suffrage: A Comparison of Three High Court Judgments from the
Viewpoint of Democratic Theory,Merkourios. Utrecht Journal of International and European
Law, 29(77): 29411.

Brooks, David (2015), When Cultures Shift,[The New York Times, April 17.

Broughton, David and Hans-Martien ten Napel (2000), Qonclusion. European Exceptionalism?0
in: David Broughton and Hans-Martien ten Napel (eds), Religion and Mass Electoral Behaviour
in Europe (London and New York: Routledge) 1982D9.

Calo, Zachary R. 2010, Bluralism, Secularism and the European Court of Human Rights,[
Journal of Law and Religion, 26(1): 261280.

Calo, Zachary R. 2014, Qonstructing the Secular: Law and Religion Jurisprudence in Europe
and the United States,[EUI Working Paper RSCAS 2014/94.

Carlson-Thies, Stanley (2015), The Sky isntFalling: Religious Freedom is Context-Specific,[
available at www.irfalliance.org/the-sky-isnt-falling-religious-freedom-is-context-specific
(accessed November 25, 2016 ).

Cohen, Jean L. 2015, Ereedom of Religion, Inc.: Whose Sovereignty?Netherlands Journal of
Legal Philosophy, 44(3): 169210.

DeGirolami, Marc O. 2015, Bree Exercise by Moonlight,[$t. John&University School of Law
Legal Studies Research Paper No. 15-2587216, March 30, available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2587216 (accessed November 25, 2016 ).
51 DeGirolami, Marc (2016), The U.S. Commission on Abolishing Religious Freedom,[®nline
Library of Law and Liberty, September 27, available at www.libertylawsite.org/2016/09/27/the-u-
s-commission-on-abolishing-religious-freedom (accessed November 25, 2016 ).

Douthat, Ross (2014), The Culture War§lSore Winners,[The New York Times, July 1.

Douthat, Ross (2015), Making Religion the Problem,[The New York Times, April 2.

Eberstadt, Mary (2016), It&lDangerous to Believe: Religious Freedom and Its Enemies (New
York, NY: HarperCollins).

Epstein, Richard (2016), The Government&lCivil Rights Bullies,INYU Journal of Law & Liberty,
September 27.

Evans, Carolyn and Christopher A. Thomas (2006), OhurchState Relations in the European
Court of Human Rights,Brigham Young University Law Review, 2006(3): 6997P6.

Evans, Malcolm D. (1997, re-issued in 2008), Religious Liberty and International Law in Europe
(Cambridge: Cambridge University Press).



Evans, Malcolm , Peter Petkoff , and Julian, Rivers (eds) (2015), The Changing Nature of
Religious Rights under International Law (Oxford: Oxford University Press).

Garnett, Richard W. 2012, Religious Freedom and the Nondiscrimination Norm,[ih: Austin Sarat
(ed.), Legal Responses to Religious Practices in the United States. Accommodation and Its
Limits (Cambridge: Cambridge University Press) 194PR7.

Glendon, Mary Ann (1991), Rights Talk: The Impoverishment of Political Discourse (New York,
NY: The Free Press).

Glendon, Mary Ann (2012), The Harold J. Berman Lecture. Religious FreedomSecond-Class
Right?[Emory Law Journal, 61 (special issue): 971800.

Glendon, Mary Ann (2015), Religious Freedom: Yesterday, Today and Tomorrow,[The 2015
Cardinal Egan Lecture, available at
www.magnificat.com/foundation/pdf/M_A_Glendon_2015.pdf (accessed November 25, 2016 ).
Glendon, Mary Ann and Raul F. Yanes (1991), Btructural Free Exercise,[Michigan Law Review,
90(3): 47758560.

Harinck, George (2016), Varia Americana: In het spoor van Abraham Kuyper door de Verenigde
Staten (Amsterdam: Bert Bakker).

Hiemstra, John L. 2015, B Calvinist Case for Tolerant Public Pluralism: The Religious Sources
of Abraham Kuyper&lPublic Philosophy,Religious Studies and Theology, 34(1): 538B.

Hirschl, Ran (2010), Constitutional Theocracy (Cambridge, MA: Harvard University Press).
Horwitz, Paul (2013), First Amendment Institutions (Cambridge, MA: Harvard University Press).
Horwitz, Paul (2014), The Hobby Lobby Moment,[Harvard Law Review, 128(1): 154089.
Kennedy, James (2001), Oude en nieuwe vormen van tolerantie in Nederland en Amerika:
Tolerantie als ideologie maakt verdraagzaamheid kwetsbaar,lih: Marcel ten Hooven (ed.), De
lege tolerantie: Over vrijheid en vrijblijvendheid in Nederland (Amsterdam: Boom) 244P565.

52 Koffeman, L.J. and N.R. Koffeman (2008), [ dienst treden van de kerk; afstand doen van
rechten?[{annotation on ECHR 23 September 2008, Ahtinen v Finland), NJCM-Bulletin, 34(3):
256267.

Kommers, Donald P. 1998, The Constitutionalism of Mary Ann Glendon,Motre Dame Law
Review, 73(5): 13331B54.

Laborde, Cc&ile (2015), Religion in the Law: The Disaggregation Approach,llaw and Philosophy,
34(6): 5816D0.

Langston, Chelsae (2015), Reasons to Hope #Lovewins for Both Individuals and Religious
Organizations,[$hared Justice, July 8.

Langlaude-Don[3S. 2016, Religious Organisations, Internal Autonomy and Other Religious
Rights before the European Court of Human Rights and the OSCE,Netherlands Quarterly of
Human Rights, 34(1): 84D.

Levin, Yuval (2014), Some Thoughts on Hobby Lobby,MNational Review Online, July 1.

Loof, Jan-Peter (2008), Man praktische oplossing naar principil@ stellingname: de CGB en de
gewetensbezwaarde trouwambtenaar,lih: J.P. Loof (ed.), Juridische ruimte voor
gewetensbezwaren? (Leiden: Stichting NJCM-Boekerij) 950114.

Mansvelt Beck, Floris (2015), How We Do Things Here: Moral Communities, Integration, and
Toleration in the Netherlands: Competing Interpretations of Liberalism in Parliamentary
Practice, 20002013 (Leiden: Ph.D. Thesis).

Napel, Hans-Martien ten (2011) Einishing the Work Begun by the French RevolutionJA Critical
Analysis of the Dutch Supreme Court Judgment on the Political Reformed Party and Passive
Female Suffrage,[European Public Law, 17(1): 61D.

Napel, Hans-Martien ten and Jaco van den Brink (2014), The SGP Case: Did it Really
(Re)Launch the Debate on Party Regulation in the Netherlands?lih: Ingrid van Biezen and
Hans-Martien ten Napel (eds), Regulating Political Parties. European Democracies in
Comparative Perspective (Leiden: Leiden University Press) 1811D4.

Napel, Hans-Martien ten (2016), Mrijheid van godsdienst als tweederangsrecht?Handelingen.
Tijdschrift voor praktische theologie, 43(1): 498D.

Oppenheimer, Mark (2014), BEvangelicals Find Themselves in the Midst of a Calvinist Revival,[
The New York Times, January 3.

Paulsen, Michael Stokes (2013), The Priority of God: A Theory of Religious Liberty,[Pepperdine
Law Review, 39(5): 11591PR22.

Petito, Fabio , Daniel Philpott , Silvio Ferrari , and Judd, Birdsall (2016), EORBRecognising Our
Differences Can Be Our Strength: Enhancing Transatlantic Cooperation on Promoting Freedom
of Religion or Belief,[Policy briefing, Summer.

Pew Research Center (2015), BmericaBlChanging Religious Landscape: Christians Decline
Sharply as Share of Population; Unaffiliated and Other Faiths Continue to Grow,[May 12,
available at www.pewforum.org/2015/05/12/americas-changing-religious-landscape (accessed
November 25, 2016 ).



Reuter, Astrid (2009), Qhanging the Boundaries of the Religious Field: Legal Conflicts over
Religion as Struggles over Blurring Borders,[Journal of Religion in Europe, 2(1): 12D.

53 Rivers, Julian (2007), Caw, Religion and Gender Equality,[Ecclesiastical Law Journal, 9(1):
248DP.

Rivers, Julian (2010), The Law of Organized Religions: Between Establishment and Secularism
(Oxford: Oxford University Press).

Schall S.J., Rev. James V. 2012, The Speed of Change in the Republic of Rights,[CTrisis
Magazine, April 13.

Schauer, Frederick (1998), Principles, Institutions, and the First Amendment,[Harvard Law
Review, 112(1): 840R0.

Schwartzman, Micah , Chad Flanders , and ZoRobinson (eds) (2016), The Rise of Corporate
Religious Liberty (Oxford: Oxford University Press).

Shah, Timothy , Thomas Farr , and Jack, Friedman (eds) (2016), Religious Freedom and Gay
Rights. Emerging Conflicts in North America and Europe (Oxford: Oxford University Press).
Sherwood, Harriet (2016), People of No Religion Outnumber Christians in England and
Wales8tudy,[The Guardian, May 23.

Tahzib, Bahiyyih G. 1996, Freedom of Religion or Belief: Ensuring Effective International Legal
Protection (The Hague/Boston, MA/London: Martinus Nijhoff Publishers).

Taylor, Charles (2007), A Secular Age (Cambridge, MA: The Belknap Press of Harvard
University Press).

Taylor, Paul M. 2005, Freedom of Religion: UN and European Human Rights Law and Practice
(Cambridge: Cambridge University Press).

Tebbe, Nelson (2014), The End of Religious Freedom: What is at Stake?Pepperdine Law
Review, 41(5): 963882.

Trigg, Roger (2012), Equality, Freedom, and Religion (Oxford: Oxford University Press).
Tushnet, Mark (2015), [Accommodation of Religion Thirty Years On,Harvard Journal of Law &
Gender, 38 (Winter): 18B.

U.S. Commission on Civil Rights (2016), Peaceful Coexistence: Reconciling Nondiscrimination
Principles with Civil Liberties (Washington, DC: U.S. Commission on Civil Rights).

Vorster, J.M. 2010, Qurrent Options for the Constitutional Implementation of Religious Freedom,[
in: A. van de Beek , E.A.J.G. Van der Borght , and B.P. Vermeulen (eds), Freedom of Religion
(Leiden and Boston, MA: Birill).

Vyver, Johan D. van der (2012), State Interference in the Internal Affairs of Religious
Institutions,[Emory International Law Review, 26(1): 101

Social Pluralist Constitutionalism

Anastaplo, George (ed.) (1999a), Liberty, Equality, and Modern Constitutionalism, Volume I,
From Socrates and Pericles to Thomas Jefferson (Indianapolis, IN: Focus/Hackett Publishing
Company).

Anastaplo, George (ed.) (1999b), Liberty, Equality, and Modern Constitutionalism, Volume II,
From George Il to Hitler and Stalin (Indianapolis, IN: Focus/Hackett Publishing Company).
Benson, lain T. 2013, The Attack on Western Religions by Western Law: Re-Framing Pluralism,
Liberalism and Diversity,hternational Journal of Religious Freedom, 6(1/2): 1111IP5.

Berman, Harold J. 1983, Law and Revolution: The Formation of the Western Legal Tradition
(Cambridge, MA: Harvard University Press).

Bielefeldt, Heiner (2007), The Practical Priority of the Secular Legal Order: A Response to Javid
Gadirov,lih: M.L.P. Loenen and J.E. Goldschmidt (eds), Religious Pluralism and Human Rights
in Europe: Where to Draw the Line? (Antwerpen/Oxford: Intersentia) 971D2.

Biggar, Nigel (2016), The Nation State and the Case for Remaining in the EU,[Reimagining
Europe, June 13.

Bogdandy, Armin von (2012), National Legal Scholarship in the European Legal Area,[]
International Journal of Constitutional Law, 10(3): 6146P6.

Brennan, Patrick McKinley (2015), Bn Essay on Christian Constitutionalism: Building in the
Divine Style, for the Common Good(s),[Rutgers Journal of Law and Religion, 16(3): 478540.
Brink, Paul (2012), Religious Freedom and Constitutional Democracy,Respectful Conversation,
March 14, available at www.respectfulconversation.net/the-conversation/2012/3/14/religious-
freedom-and-constitutional-democracy.html (accessed November 25, 2016 ).

Caenegem, R.C. van (1995), An Historical Introduction to Western Constitutional Law
(Cambridge: Cambridge University Press).



Carlson-Thies, Stanley (2010), Ciberty or Liability: The Future of Institutional Religious Freedom, ]
Cardus, December 22.

Carozza, Paolo G. and Daniel, Philpott (2012), The Catholic Church, Human Rights, and
Democracy: Convergence and Conflict with the Modern State,llogos: A Journal of Catholic
Thought and Culture, 15(3): 1548.

Chaplin, Jonathan (2005), Toward a Social Pluralist Theory of Institutional Rights,[Ave Maria
Law Review, 3(1): 147170.

Chaplin, Jonathan (2006), Civing with Liberalism: Understanding Regimes of Tolerance,]
Comment, December 22.

Choudhry, Sujit (ed.) (2008), Constitutional Design for Divided Societies: Integration or
Accommodation? (Oxford: Oxford University Press).

Clark, Elizabeth A. 2013, Religions as Sovereigns: Why Religion is Special,[Bepress online
publication, February, available at https://works.bepress.com/elizabeth_clark/16 (accessed
November 25, 2016 ).

79 Cliteur, P.B. and V. van den Eeckhout (eds) (2001), Multiculturalisme, cultuurrelativisme en
sociale cohesie (Den Haag: Boom Juridische uitgevers).

Colombo, C.M. 2016, Hybrid Forms of Local Governance and the Transformation of
Administrative Law,PowerPoint Presentation during ICON-S Conference, Berlin, June 171IB.
Cottier, Thomas and Maya, Hertig (2003), The Prospects of 21st Century Constitutionalism,[ih:
A. von Bogdandy and R. Wolfrun (eds), Max Planck Yearbook of International Law, 7: 2618P8.
Detr;een, Patrick J. 2014, B Catholic Showdown Worth Watching,[The American Conservative,
February 6.

Diamond, Larry , Marc F. Plathner , and Christopher, Walker (eds) (2016), Authoritarianism
Goes Global: The Challenge to Democracy (Baltimore, MD: Johns Hopkins University Press).
Domir;go, Rafael (2016), God and the Secular Legal System (Cambridge: Cambridge University
Press).

Dreher, Rod (2015), Benedict Option FAQ,[The American Conservative, October 6.

Ferrari, Silvio (2011), Religion and the Development of Civil Society,Inhternational Journal for
Religious Freedom, 4(2): 2986.

Finnis), John (1980; 2nd edn 2011), Natural Law and Natural Rights (Oxford: Oxford University
Press).

Fleiner, Thomas and Lidija R. Basta Fleiner (2009), Constitutional Democracy in a Multicultural
and Globalised World (Berlin/Heidelberg: Springer).

Friedell, Steven F. 2015, A Jewish Constitution,[Rutgers Journal of Law and Religion, 16(3):
5418b2.

Galston, William A. 2002, Liberal Pluralism: The Implications of Value Pluralism for Political
Theory and Practice (Cambridge: Cambridge University Press).

Galstc))n, William A. 2005, The Practice of Liberal Pluralism (Cambridge: Cambridge University
Press).

Galston, William A. 2006, Eamilies, Associations, and Political Pluralism,[Fordham Law Review,
75(2): 8158B1.

Galston, William A. 2011, Pluralist Constitutionalism,[$ocial Philosophy and Policy, 28(1):
228P41.

Garnett, Richard W. 2009, Religious Freedom, Church Autonomy, and Constitutionalism,Drake
Law Review, 57(4): 901811.

Garnett, Richard W. 2013, The Freedom of the ChurchE{Towards) an Exposition, Translation,
and Defense,[Journal of Contemporary Legal Issues, 21: 338l7.

George, Robert P. 2013, Ruling to Serve: A Fundamental Argument for Limited Government,]
First Things, April.

Greene, Abner S. 2012, Against Obligation. The Multiple Sources of Authority in a Liberal
Democracy (Cambridge, MA: Harvard University Press).

Griffiths, Gordon (1960), The Revolutionary Character of the Revolt of the Netherlands,[
Comparative Studies in Society and History, 2(4): 452417 3.

Grimm, Dieter (2009), Qonflicts between General Norms and Religious Norms,[Cardozo Law
Review, 30(6): 236971382.

Grimm, Dieter (2012), Types of Constitutions,ih: Michel Rosenfeld and Andr8Sajl{eds), The
Oxford Handbook of Comparative Constitutional Law (Oxford: Oxford University Press) 981B2.
80 Halberstam, Daniel (2012), Bederalism: Theory, Policy, Law,[ih: Michel Rosenfeld and Andr§l
Sajlleds), The Oxford Handbook of Comparative Constitutional Law (Oxford: Oxford University
Press) 5766D8.

Hanby, Michael (2015), The Civic Project of American Christianity: How the Public Significance
of Christianity is Changing,First Things, February.



Harinck, George and Hans-Martien ten Napel (2013), Democracy: Instrument for or Expression

of a Christian Political Order?[ih: Journal of Inter-Religious Dialogue, 11: 424D.

Hirst, P.Q. (ed.) (1989), The Pluralist Theory of the State (London: Routledge).

Inazu, John D. 2016, Confident Pluralism: Surviving and Thriving Through Deep Difference

(Chicago, IL, and London: University of Chicago Press).

Jimenkz Lobeira, Pablo C. 2011, Ciberal Democracy: Culture Free? The HabermasRatzinger

Debate and its Implications for Europe,[Australian and New Zealand Journal of European

Studies, 2(2)/3(1): 44477.

Kahan, Alan S. 2015, Tocqueville, Democracy, and Religion (Oxford: Oxford University Press).

gim{,{ggngmoon (2012), A Pluralist Reconstruction of Confucian Democracy,@ao, 11(3):
15886.

Koselleck, Reinhart (2006), Begriffsgeschichtliche Probleme der Verfassungsge-

schichtsschreibung,lih: Reinhart Koselleck , Begriffsgeschichten: Studien zur Semantik und

Pragmatik der politischen und sozialen Sprache (Frankfurt: Suhrkamp) 3654D1.

Kraynak, Robert P. 2001, Christian Faith and Modern Democracy (Notre Dame, IN: University

of Notre Dame Press).

Krisch, Nico (2010), Beyond Constitutionalism: The Pluralist Structure of Postnational Law

(Oxford: Oxford University Press).

Krisch, Nico (2012), The Case for Pluralism in Postnational Law,[ih: Gridne de Bf¢a and J.H.H.

Weiler (eds), The Worlds of European Constitutionalism (Cambridge: Cambridge University

Press) 203P61.

Krisch, Nico (2013), Qonstitutionalism and Pluralism: A Reply to Alec Stone Sweet,Ihternational

Journal of Constitutional Law, 11: 5018D5.

Leiter, Brian (2013), Why Tolerate Religion? (Princeton, NJ: Princeton University Press).

Levin, Yuval (2011), What is Constitutional Conservatism?ational Review, November 28.

Levin, Yuval (2012a), Religious Liberty and Civil Society,National Review Online, January

2012.

Levin, Yuval (2012b), Bfter Progressivism: A Response to Wilfred M. McClay, [First Things, May.

Levy, Jacob T. 2015, Rationalism, Pluralism, and Freedom (Oxford: Oxford University Press).

Loconte, Joseph (2004), Morality for Sale,[The New York Times, April 1.

Loughlin, Martin (2014), Qonstitutional Pluralism: An Oxymoron?[Global Constitutionalism, 3(1):

98D

McClay, Wilfred M. 2012, Ciberalism after Liberalism. How Can We Affirm Human Dignity When
Liberalism No Longer Can?[First Things, May.

McConnell, Michael W. 2000, Why is Religious Liberty the Eirst FreedomZICardozo Law
Review, 21(4): 12430P65.

McConnell, Michael W. 2001, QId Liberalism, New Liberalism, and People of Faith,lih: Michael
W. McConnell , Robert F. Cochran, Jr. , and Angela C. Carmella (eds), Christian Perspectives
of Legal Thought (New Haven, CT: Yale University Press, 2001) 5P4.

81 Macedo, Stephen (2000), Diversity and Distrust: Civic Education in a Multicultural
Democracy (Cambridge, MA: Harvard University Press).

Mllers, Christoph (2013), The Three Branches: A Comparative Model of Separation of Powers
(Oxford: Oxford University Press).

Moyn, Samuel (2015), Christian Human Rights (Philadelphia, PA: University of Pennsylvania
Press).

Napel, Hans-Matrtien ten (2006), The Concept of Multicultural Democracy: A Preliminary
Christian-Philosophical Appraisal,[Philosophia Reformata, 71(2): 14505b3.

Napel, Hans-Martien ten (forthcoming), Western Qivic Totalism,[$overeignty of the People and
the Need for Limited Government,ih: Cole Durham and Donlu, Thayer (eds), Pluralism,
Expression, and Minorities (Abingdon: Ashgate).

Napel, Hans-Martien Th.D. ten and Florian H. Karim Theissen (2009), Taking Pluralism
Seriously: The US and the EU as Multicultural Democracies?lih: Bart C. Labuschagne and
Reinhard W. Sonnenschmidt (eds), Religion, Politics and Law: Philosophical Reflections on the
Sources of Normative Order in Society (Leiden: Brill) 3638D2.

Napel, Hans-Martien ten and Wim, Voermans (eds) (2015), The Powers That Be: Rethinking
the Separation of Powers. A Leiden Response to Mllérs (Leiden: Leiden University Press).
Nehusthtan, Yossi (2015), Intolerant Religion in a Tolerant-Liberal Democracy (Oxford: Hart
Publishing).

Neves, Marcello (2013), Transconstitutionalism (Oxford and Portland, OR: Hart Publishing).
ODonoghue, Aoife (2013), [mMternational Constitutionalism and the State,Ihternational Journal of
Constitutional Law, 11(4): 10211D45.

ODonoghue, Aoife (2014), Constitutionalism in Global Constitutionalisation (Cambridge:
Cambridge University Press).



Pera, Marcello (2008), Why We Should Call Ourselves Christians: The Religious Roots of Free
Societies (New York, NY, and London: Encounter Books).

Peter, Fabienne (2010), Political Legitimacy,lih: Edward N. Zalta (ed.), The Stanford
Encyclopedia of Philosophy (Summer 2010 Edition), available at
http://plato.stanford.edu/archives/sum2010/entries/legitimacy (accessed November 25, 2016 ).
Quraishi-Landes, Asifa (2015), [Slamic Constitutionalism: Not Secular, Not Theocratic, Not
Impossible,[Rutgers Journal of Law and Religion, 16(3): 5538679.

Richard, Carl J. 2016, The Founders and the Bible (London: Rowman & Littlefield Publishers).
Rosen, Mark (2014), Religious Institutions, Liberal States, and the Political Architecture of
Overlapping Spheres,Wniversity of lllinois Law Review, 2014(3): 737803.

Rosenfeld, Michel (2014), Recasting Secularism as One Conception of the Good Among Many
in a Post-Secular Constitutional Polity,[ih: Susanne Mancini and Michel, Rosenfeld (eds),
Constitutional Secularism in an Age of Religious Revival (Oxford: Oxford University Press)
791D9.

Shah, Timothy Samuel and Allen D. Hertzke (eds) (2016), Christianity and Freedom, Volume 1,
Historical Perspectives; Volume 2, Contemporary Perspectives (New York, NY: Cambridge
University Press).

82 Song, Robert (2006), Christianity and Liberal Society (Oxford: Oxford University Press).
Stone Sweet, Alec (2013), The Structure of Constitutional Pluralism: Review of Nico Krisch,
Beyond Constitutionalism: The Pluralist Structure of Post-National Law ,[hternational Journal of
Constitutional Law, 11(2): 49156D0.

Storrar, William F. , Peter J. Casarella , and Paul Louis Metzger (eds) (2011), A World for All?
Global Civil Society in Political Theory and Trinitarian Theology (Grand Rapids, MI: William B.
Eerdmans Publishing Company).

Teubner, Gunther (2012), Constitutional Fragments: Societal Constitutionalism and
Globalization (Oxford: Oxford University Press).

Troper, Michel (2012), Sovereignty,ih: Michel Rosenfeld and Andr8Saj{eds), The Oxford
Handbook of Comparative Constitutional Law (Oxford: Oxford University Press) 350869.

Tully, James (1995), Strange Multiplicity: Constitutionalism in an Age of Diversity (Cambridge:
Cambridge University Press).

Tushnet, Mark (2016), Editorial: Varieties of Constitutionalism,Ihternational Journal of
Constitutional Law, 14(1): 15l

Waldron, Jeremy (2013) Separation of Powers in Thought and Practice,Boston College Law
Review, 54(2): 4334568.

Weinberger, Lael Daniel (2010), The Business Judgment Rule and Sphere Sovereignty,[]
Thomas M. Cooley Law Review, 27(2): 2798I19.

Yeh, Jiunn-Rong and Wen-Chen Chang (2008), The Emergence of Transnational
Constitutionalism: Its Features, Challenges and Solutions,[Penn State International Law
Review, 27(1): 89124.

Zumbansen, Peer (2012), Qarving Out Typologies and Accounting for Differences Across
Systems: Towards a Methodology of Transnational Constitutionalism,[ih: Michel Rosenfeld and
AndrElSajlfeds), The Oxford Handbook of Comparative Constitutional Law (Oxford: Oxford
University Press) 7587.

Pluriform Democracy

Bader, Veit (2007), Secularism or Democracy? Associational Governance of Religious Diversity
(Amsterdam: Amsterdam University Press).

Bader, Veit (2010), Qonstitutionalizing Secularism, Alternative Secularisms or Liberal-
Democratic Constitutionalism? A Critical Reading of Some Turkish, ECtHR and Indian Supreme
Court Cases on Secularism[IUtrecht Law Review, 6(3): 88b.

Bailey, Tom and Valentina, Gentile (eds) (2014), Rawls and Religion (New York, NY: Columbia
University Press).

Bouchard, Gfard and Charles, Taylor (2008), Building the Future: A Time for Reconciliation
(Qubkc: Commission de Consultation sur les Pratiques dBccommodement Relieks aux
Diffténces Culturelles).

Bretherton, Luke (2015), Resurrecting Democracy: Faith, Citizenship, and the Politics of a
Common Life (Cambridge: Cambridge University Press).

Brooks, David (2016a), How to Fix Politics,[The New York Times, April 12.

Brooks, David (2016b), [kets8lHave a Better Culture War,[The New York Times, June 7.



Bruijne, Ad de (2010), Democratie adieu,Mederlands Dagblad, 13 maatrt.

Buruma, lan (2010), Taming the Gods: Religion and Democracy on Three Continents
(Princeton, NJ: Princeton University Press).

Carlson-Thies, Stanley Warren (1993), Democracy in the Netherlands: Consociational or
Pluriform? (University of Toronto: Ph.D. thesis).

Cartabia, Marta and Andrea, Simoncini (eds) (2015), Pope Benedict XVI&lLegal Thought: A
Dialogue on the Foundation of Law (Cambridge: Cambridge University Press).

Chaplin, Jonathan (2008), Beyond MulticulturalismBut to Where? Public Justice and Cultural
Diversity,[Philosophia Reformata, 73(2): 1902D9.

Chaplin, Jonathan (2011a), Herman Dooyeweerd: Christian Philosopher of State and Civil
Society (Notre Dame, IN: University of Notre Dame Press).

Chaplin, Jonathan (2011b), Multiculturalism: A Christian Retrieval (London: Theos).

Chaplin, Jonathan (2012), Caw, Religion and Public Reasoning,[@xford Journal of Law and
Religion, 1(2): 3198B7.

Chaplin, Jonathan (2016a), Living with DifferenceliTime for a Constructive Christian
Engagement,@law and Religion UK, January 20.

Chaplin, Jonathan (2016b), Ciberty, LaCit[PluralittlTowards a Theology of Principled Pluralism,
International Journal of Public Theology, 10(3): 3548B0.

108 Diamond, Larry (2015), Eacing Up to the Democratic Recession,[Journal of Democracy,
26(1): 141065.

Ferrari, Alessandro (2005), Religions, Secularity and Democracy in Europe: For a New
Kelsenian Pact, Jean Monnet Working Paper 03/05 (New York, NY: NYU School of Law).

Foa, Roberto Stefan and Yascha, Mounk (2016), The Danger of Deconsolidation. The
Democratic Disconnect,[Journal of Democracy, 27(3): 50I7.

Frankenberg, Ghter (2012), Democracy,lih: Michel Rosenfeld and Andr&1Sajl{eds), The Oxford
Handbook of Comparative Constitutional Law (Oxford: Oxford University Press) 250268.
Freedom in the World (2015), Discarding Democracy: Return to the Iron Fist (Washington, DC,
and New York, NY: Freedom House).

Freedom in the World (2016), Anxious Dictators, Wavering Democracies: Global Freedom
under Pressure (Washington, DC, and New York, NY: Freedom House).

Fukuy)ama, Francis (1992), The End of History and the Last Man (New York, NY: The Free
Press).

Galston, William A. 2002, Liberal Pluralism: The Implications of Value Pluralism for Political
Theory and Practice (Cambridge: Cambridge University Press).

Gamwell, Franklin 1. 1995, The Meaning of Religious Freedom. Modern Politics and the
Democratic Resolution (Albany, NY: State University of New York Press).

Goodman, Lenn E. 2014, Religious Pluralism and Values in the Public Sphere (Cambridge:
Cambridge University Press).

Guinness, Os (2013), The Global Public Square: Religious Freedom and the Making of a World
Safe for Diversity (Downers Grove, IL: Inter Varsity Press).

Gunsteren, Herman van and Rudy, Andeweg (1994), Het grote ongenoegen; over de kloof
tussen burgers en politiek (Bloemendaal: Aramith).

Gutmann, Amy and Dennis, Thompson (2012), The Spirit of Compromise: Why Governing
Dema)nds It and Campaigning Undermines It (Princeton, NJ, and Oxford: Princeton University
Press).

Hgé)ermas, Jigen (2006), Religion in the Public Sphere,[European Journal of Philosophy, 14(1):
1Pb.

Hall, Timothy L. 1992, Religion and Civic Virtue: A Justification of Free Exercise,Tulane Law
Review, 67(1): 87134.

Hanson, R. Scott (2016), City of Gods: Religious Freedom, Immigration, and Pluralism in
Flushing, Queens (Oxford: Oxford University Press).

Harinck, George and Hans-Martien ten Napel (2013), Democracy: Instrument for or Expression
of a Christian Political Order?Journal of Inter-Religious Studies, 11: 4240.

Hiemstra, John L. 1997, Worldviews on the Air: The Struggle to Create a Pluralist Broadcasting
System in the Netherlands (Lanham, MD: University Press of America).

Hiemstra, John L. 2005, Reconciling All Things to Himself: Reflections on the Kingdom of God,
the Church and the State§IRole in Plural Societies,ih: REC The Netherlands 2005 Agenda
(Madison, WI: Printing Plus) 171P12.

Human Development Report 2004, Cultural Liberty in Today&IDiverse World (New York, NY:
United Nations Development Programme).

Inazu, John D. 2012, Liberty&IRefuge: The Forgotten Freedom of Assembly (New Haven, CT,
and London: Yale University Press).



Inazu, John D. 2016, Confident Pluralism: Surviving and Thriving Through Deep Difference
(Chicago, IL: University of Chicago Press).

109 Keane, John (2009), The Life and Death of Democracy (London/New York, NY: W.W.
Norton and Company).

Kennedy, James (2013), The Public Role of Religion in Europe Since the 1960s: The Dutch
Case,[Schweizerische Zeitschrift filReligions- und Kulturgeschichte, 107: 496R.

Kinneging, Andreas (2015), Qok Nederland kan ontaarden in een tirannie,[Nederlands Dagblad,
2 oktober.

Koyzis, David T. 2003, Political Visions and lllusions: A Survey and Christian Critique of
Contemporary ldeologies (Downers Grove, IL: InterVarsity Press).

Latterell, Justin J. and John Witte, Jr. 2015, [aw Religion, and Reason in a Constitutional
Democracy: Goodman v. Rawls,[Political Theology, 16(6): 543559.

Levin, Yuval (2014), Taking the Long Way: Disciplines of the Soul are the Basis of a Liberal
Society,[First Things, October.

Lijphart, Arend (2004), Qonstitutional Design for Divided Societies,[Journal of Democracy,
15(2): 961ID9.

Lovin, Robin W. (2014a), Ethics and Politics: Restoring a Moral Vocabulary,[Maguire Lecture-,
Kluge Center, -The Library of Congress, January 23.

Lovin, Robin W. (2014b), Religious Freedom and Dysfunctional Democracy,[CTI Colloquium,
September 30.

Lugo, Luis E. (ed.) (2000), Religion, Pluralism, and Public Life: Abraham Kuyper&lLegacy for the
Twenty-First Century (Grand Rapids, MI: Eerdmans).

McClay, Wilfred M. 2003, Two Concepts of Secularism,lih: Hugh Heclo and Wilfred M. McClay
(eds), Religion Returns to the Public Square. Faith and Policy in America (Baltimore, MD, and
London: Johns Hopkins University Press) 316I1.

McGraw, Bryan T. 2010, Faith in Politics. Religion and Liberal Democracy (Cambridge:
Cambridge University Press).

Maritain, Jacques (2011), Christianity and Democracy and The Rights of Man and the Natural
Law (San Francisco, CA: Ignatius Press).

Maussen, Marcel (2013), Religious Governance in the Netherlands: Associative Freedoms and
Non-Discrimination After BlillarizationC0The Example of Faith-Based Schools,[RECODE Working
Paper Series, Online Working Paper No. 14.

Monsma, Stephen V. and J. Christopher Soper (1997), The Challenge of Pluralism. Church and
State in Five Democracies (Lanham, MD: Rowman & Littlefield).

Mouw, Richard and Sander, Griffioen (1993), Pluralisms and Horizons: An Essay in Christian
Public Philosophy (Grand Rapids, MI: Eerdmans).

Movsesian, Mark (2016), Qonversations: R.R. Reno,Ilaw and Religion Forum, August 9.

Mler, Jan-Werner (2015), Should the EU Protect Democracy and the Rule of Law within its
Own Member States?[European Law Journal, 21(2) 141060.

Napel, Hans-Martien ten (2000), From Principled Pluralism to Strict Separation: The Changing
Relationship between Church and State in the Netherlands, Paper prepared for delivery at the
28th Annual ECPR Joint Sessions of Workshops, University of Copenhagen, Denmark, Institute
of Political Science, April 141DB.

110 Napel, Hans-Martien ten (2006), The Concept of Multicultural Democracy: A Preliminary
Christian-Philosophical Appraisal,[Philosophia Reformata, 71(2) 145163.

Napel, Hans-Matrtien ten (2014), Ibseph H.H. WeilerS1Approach to the Democratic Legitimacy
of the European Union. Is There a Message for Neo-Calvinists?[Journal of Markets and
Morality, 17(1) 125041.

Novak, David (2005), The Jewish Social Contract: An Essay in Political Theology (Princeton,
NJ: Princeton University Press).

Pera, Marcello (2008), Why We Should Call Ourselves Christians: The Religious Roots of Free
Societies (New York, NY, and London: Encounter Books).

Pontifical Council for Justice and Peace (2005), Compendium of the Social Doctrine of the
Church (Washington, DC: USCCB Publishing).

Porter, Eduardo (2015), A Migration Juggernaut is Headed for Europe,[The New York Times,
September 15.

Putnam, Robert D. 1994, Making Democracy Work: Civic Traditions in Modern lItaly (Princeton,
NJ: Princeton University Press).

Rawls, John (1971), A Theory of Justice (Cambridge, MA: Harvard University Press).

Rawls, John (1993), Political Liberalism (New York, NY: Columbia University Press).

Rawls, John (1997), The Concept of Public Reason Revisited,[The University of Chicago Law
Review, 64(3) 7658D7.



Rivers, Julian (2001), Multiculturalism,[Cambridge Papers, 10(4): December.

Robinson, Marilynne (2015a), Eear,[The New York Review of Books, September 24.

Robinson, Marilynne (2015b), The Givenness of Things: Essays (New York, NY: Farrar, Straus
and Giroux).

Rosenfeld, Michel (2014), Recasting Secularism as One Conception of the Good Among Many
in a Post-Secular Constitutional Polity,[ih: Susanna Mancini and Michel, Rosenfeld (eds),
Constitutional Secularism in an Age of Religious Revival (Oxford: Oxford University Press)
791D8.

Schindler, Jeanne Heffernan (ed.) (2008), Christianity and Civil Society: Catholic and Neo-
Calvinist Perspectives (Lanham, MD: Lexington Books).

Schuh, Cora , Marian Burchardt and Monika Wohlrab-Sahr (2012), Qontested Secularities:
Religious Minorities and Secular Progressivism in the Netherlands,Journal of Religion in
Europe, 5(3): 349883.

Schweiker, William (2014), Monotheistic Faith and the Cosmopolitan Conscience,lih: S.
llesanmi , W. Lee and J. Parker (eds), The Rule of Law and the Rule of God (New York, NY:
Palgrave MacMillan) 314B.

Sen, Amartya (2009), The Idea of Justice (Cambridge, MA: Harvard University Press).

Skillen, James William (1974), The Development of Calvinistic Political Theory in the
Netherlands, with Special Reference to the Thought of Herman Dooyeweerd (Duke University:
Ph.D. Thesis).

Smith, James K.A. 2016, Reforming Public Theology: Neocalvinism and Pluralism,[Herman
Bavinck Lecture, Theological University Kampen, June 27.

Smith, Randall (2016a), Defeated by Assault: The Abiding Influence of John Rawls, Part One,[
Public Discourse, June 13.

Smith, Randall (2016b), Neutered by Neutrality: The Abiding Influence of John Rawls, Part Two,
Public Discourse, June 14.

Smith, Steven D. 2010, The Disenchantment of Secular Discourse (Cambridge, MA: Harvard
University Press).

Spruyt, Bart Jan (2002), Democratie binnen vaste grenzen. Rechtsfilosoof Kinneging bepleit
terugkeer naar grote traditie van het natuurrecht,[Reformatorisch Dagblad, april 10.

111 Stepan, Alfred C. 2000, Religion, Democracy, and the Twin Tolerations.[Journal of
Democracy, 11(4): 3757.

Stout, Jeffrey (2005), Democracy and Tradition (Princeton, NJ: Princeton University Press).
Taylor, Charles (2016), Democracy and Its Exclusions: Political Identity and the Challenge of
Secularism,[ABC Religion and Ethics, April 5.

The Economist (2007), Oemocracy Index. Liberty and Justice for Some,[August 22, available at
www.economist.com/node/8908438 (accessed November 28, 2016 ).

Vallier, Kevin (2014), Liberal Politics and Public Faith: Beyond Separation (London and New
York, NY: Routledge).

Walt, Stephen M. 2016, The Collapse of the Liberal World Order,[ForeignPolicy.com, June 26,
available at http://foreignpolicy.com/2016/06/26/the-collapse-of-the-liberal-world-order-
european-union-brexit-donald-trump (accessed November 28, 2016 ).

Weiler, Joseph (2006) The Only Guarantee of Successful Democracy is a Habit of Self-
Restraint,[Europe4Christ.net, Newsletter No. 10, available at
www.europe4christ.net/index.php?id=137 (accessed November 28, 2016 ).

Weithman, Paul J. 2006, Religion and the Obligations of Citizenship (Cambridge: Cambridge
University Press).

Williams, Rowan (2012), Faith in the Public Square (London: Bloomsbury Publishing).
Wolterstorff, Nicholas (2012), Understanding Liberal Democracy: Essays in Political Philosophy
(Oxford: Oxford University Press).

Woodberry, Robert D. 2012, The Missionary Roots of Liberal Democracy,[American Political
Science Review, 106(2): 2442174.

A Generous Conception of Religious Freedom

Ahdar, Rex and lan, Leigh (2005), Religious Freedom in the Liberal State (Oxford: Oxford
University Press).

Benson, lain (2013), An Associational Framework for the Reconciliation of Competing Rights
Claims Involving the Freedom of Religion (University of Witwatersrand: Ph.D. Thesis).



Berg, Thomas C. 2013, Progressive Arguments for Religious Organizational Freedom:
Reflections on the HHS Mandate,[Journal of Contemporary Legal Issues, 21(1): 279833.

Berg, Thomas C. 2016, What Do Religion§lSocial Contributions Have to Do with Religious
Freedom? Responding to Measuring Faith: Quantifying and Examining Religion&lContributions
to American Society,[BERKLEY forum, September 27.

Berman, Harold J. 1983, Law and Revolution: The Formation of the Western Legal Tradition
(Cambridge, MA: Harvard University Press).

Burgess, John P. 2013, Encounters with Orthodoxy: How Protestant Churches Can Reform
Themselves Again (Louisville, KY: Westminster John Knox Press).

Calo, Zachary R. 2015, Qatholic Social Thought and Human Rights,[American Journal of
Economics and Sociology, 74(1): 93M12.

Chaplin, Jonathan (2011), Herman Dooyeweerd: Christian Philosopher of State and Civil
Society (Notre Dame, IN: University of Notre Dame Press).

DeGirolami, Marc O. 2013, The Tragedy of Religious Freedom (Cambridge, MA: Harvard
University Press).

Ferrari, Silvio (2016), Who is Afraid of Religious Freedom? The Right to Freedom of Religion
and Belief and its Critics,[Religion and Human Rights, 11(3): 224219.

Galston, William A. 2005, The Practice of Liberal Pluralism (Cambridge: Cambridge University
Press).

Galston, W.A. 2006, Bamilies, Associations, and Political Pluralism,[Fordham Law Review,
75(2): 8158B1.

Garnett, Richard W. 2007, Religion and Group Rights: Are Churches (Just) Like the Boy
Scouts?[5t. John&lJournal of Legal Commentary, 22(2): 515583.

Garnett, Richard (2008), Do Churches Matter? Towards an Institutional Understanding of the
Religion Clauses,Villanova Law Review, 53(2): 2732D5.

Garnett, Richard W. 2012, Religious Freedom and (and in) Institutions,lih: Gerard V. Bradley
(ed.), Challenges to Religious Liberty in the Twenty-First Century (Cambridge: Cambridge
University Press) 718D.

Garnett, Richard W. 2016, The Worms and the Octopus: Religious Freedom, Pluralism, and
Conservatism,[ih: Sanford V. Levinson , Joel Parker , and Melissa S. Williams (eds), American
Conservatism: NOMOS LVI (New York, NY: New York University Press) 1600D6.

Glendon, Mary Ann and Raul F. Yanes (1991), Structural Free Exercise,[Michigan Law Review,
90(3): 47758560.

Glendon, Mary Ann (2012), Religious Freedom in the 21st Century: Old Biases, Fresh
Challenges, New Frontiers,[ih: Mary Ann Glendon and Hans F. Zacher (eds), Universal Rights
in a World of Diversity: The Case of Religious Freedom (Vatican City: Pontifical Academy of
Social Sciences Acta 17) 651664.

Grim, Brian J. and Melissa E. Grim (2016), The Socio-economic Contribution of Religion to
American Society: An Empirical Analysis,Ihterdisciplinary Journal of Research and Religion, 12
(Article 3): 2831.

Habermas, Jigen (2008), Notes on Post-Secular Society,New Perspectives Quarterly, 25(4):
17PD.

Hirschl, Ran (2010), Constitutional Theocracy (Cambridge, MA: Harvard University Press).
138 Horwitz, Paul (2009), Churches as First Amendment Institutions: Of Sovereignty and
Spheres,[Harvard Civil Rights-Civil Liberties Law Review, 44(1): 790131.

Horwitz, Paul (2016), Against Martyrdom: A Liberal Argument for Accommodation of Religion,[]
Notre Dame Law Review, 91(4): 101144,

Howe, Mark De Wolfe (1953), Boreword: Political Theory and the Nature of Liberty,[Harvard
Law Review, 67(1): 916b.

Koppelman, Andrew (2013) Defending American Religious Neutrality (Cambridge, MA: Harvard
University Press).

Kuyper, Abraham (1994), Lectures on Calvinism (Grand Rapids, MI: Eerdmans).

Kuyper, Abraham (2015), Our Program: A Christian Political Manifesto (Bellingham, WA:
Lexham Press).

Laycock, Douglas (2014), Religious Liberty and the Culture Wars,Wniversity of lllinois Law
Review, 2014(3): 8398B0.

Little, David (2015), Human Rights, Religious Freedom, and Peace,[a lecture delivered at the
opening session of the 22nd Annual Symposium on Religion and International Law, October 4,
at the BYU Law School.

Leigh, lan (2012), Balancing Religious Autonomy and Other Human Rights under the European
Convention,[@xford Journal of Law and Religion, 1(1): 1090R5.

McConnell, Michael W. 1985, Bccommodation of Religion,[The Supreme Court Review: 18P.



McCrudden, Christopher (2012), [Cegal and Roman Catholic Conceptions of Human Rights:
Convergence, Divergence and Dialogue?[@xford Journal of Law and Religion, 1(1): 185201.
Monsma, Stephen V. and Stanley W. Carlson-Thies (2015), Free to Serve: Protecting the
Religious Freedom of Faith-Based Organizations (Grand Rapids, MI: Brazos Press).
Movsesian, Mark L. 2014, Defining Religion in American Law: Psychic Sophie and the Rise of
the Nones,[EUI Working Paper RSCAS 2014/19.

Movsesian, Mark L. 2016, Of Human Dignities,Notre Dame Law Review, 91(4): 15170551.
Napel, Hans-Martien ten (2012), Beyond Lautsi: An Alternative Approach to Limiting the
Government8&lAbility to Display Religious Symbols in the Public Workplace,lih: Katayoun Alidadi
, Marie-Claire Foblets , and Jogchum, Vrielink (eds), A Test of Faith? Religious Diversity and
Accommodation in the European Workplace (Farnham: Ashgate) 8790.

Paulsen, Michael Stokes (2013), The Priority of God: A Theory of Religious Liberty,[Pepperdine
Law Review, 39(5): 11590R222.

Phlilpott, Daniel (2016), Bridging Mars and Venus for Religious Freedom,[Arc of the Universe,
July 11.

Rivers, Julian (2010), The Law of Organized Religions: Between Establishment and Secularism
(Oxford: Oxford University Press).

Rubio-Marn] Ruth (2015), The (Dis)Establishment of Gender: Care and Gender Roles in the
Family as a Constitutional Matter,International Journal of Constitutional Law, 13(4): 819846.
Sch?ll S.J.,James V. 2012, The Speed of Change in the Republic of Rights,[Crisis Magazine,
April 13.

Shah, Timothy (2015), B Philosophical Basis for Transatlantic Cooperation on Religious
Freedom?[Arc of the Universe, November 6.

Skillen, James W. and Rockne M. McCarthy (eds) (1991), Political Order and the Plural
Structure of Society (Atlanta, GA: Scholars Press).

139 Spencer, Nick (2014), How to Think about Religious Freedom (London: Theos).

Tushnet, Mark (2015), [Accommodation of Religion Thirty Years On,[Harvard Journal of Law &
Gender, 38 (Winter): 18B.

Vyver, Johan D. van der (2001), Sphere Sovereignty of Religious Institutions: A Contemporary
Calvinistic Theory of Church-State Relations,[ih: Gerhard Robbers (ed.), Church Autonomy: A
Comparative Survey (Frankfurt am Main: Peter Lang) 6456B1.

Williams, Ronan (2008), Qivil and Religious Law in England: A Religious Perspective,]
Ecclesiastical Law Journal, 10(3): 262282.

Witte, Jr., John and Justin J. Latterell (2015), Qhristianity and Human Rights: Past Contributions
and Future Challenges,Journal of Law and Religion, 30(3): 353885.

Witte, Jr. , and Joel A. Nichols (2016), Religion and the American Constitutional Experiment
(New York, NY: Oxford University Press, 4th edn).

Zucca, Lorenzo (2015), Religious Rights (London and New York, NY: Routledge).

Conclusion: A Horizon of Beauty[]

Berg, Thomas (2015), Erancis and Religious Freedom Arguments,Mirror of Justice, October 7.
Francis (2013), BEvangelii Gaudium: Apostolic Exhortation on the Proclamation of the Gospel in
Today&World,November 24.

Paulsen, Michael Stokes (2013), The Priority of God: A Theory of Religious Liberty,[Pepperdine
Law Review, 39(5): 11590p22.



